
 

 

 

 

 

 

 

 

 

 

PROMOTING AN OPTIMAL CORPORATE RESCUE CULTURE IN 

AUSTRALIA: THE ROLE AND EFFICACY OF THE VOLUNTARY 

ADMINISTRATION REGIME 
 

 
Jason Robert Harris (a1622138) 

 
Adelaide Law School 

 
  



 2 

 

Table of Contents 

CHAPTER 1 ...................................................................................................................... 11 

1.1. INTRODUCTION .................................................................................................................. 11 

1.2. THE ROLE OF VOLUNTARY ADMINISTRATION IN CORPORATE INSOLVENCY ........................ 14 

1.3 WHAT IS CORPORATE RESCUE? ............................................................................................ 15 

1.3.1 The meaning of corporate rescue ....................................................................................................... 15 

1.3.2 The benefits of corporate rescue ........................................................................................................ 18 

1.3.3 Formal and informal corporate rescue ............................................................................................... 20 

1.4 THE NATURE OF CORPORATE RESCUE LAWS ........................................................................ 22 

1.4.1 Defining corporate rescue laws .......................................................................................................... 22 

1.4.2 The role of law in facilitating corporate rescue .................................................................................. 23 

1.4.3 Formulation of corporate rescue laws ................................................................................................ 24 

1.5 WHY ARE SEPARATE CORPORATE RESCUE LAWS NEEDED? .................................................. 25 

1.6 RESEARCH QUESTIONS ........................................................................................................ 27 

1.7 RESEARCH METHODOLOGY ................................................................................................. 29 

1.8 LITERATURE REVIEW ............................................................................................................ 30 

1.9 LIMITATIONS OF THE THESIS ................................................................................................ 37 

1.10 STRUCTURE OF THE THESIS ................................................................................................ 38 

CHAPTER 2: THE IMPORTANCE OF CORPORATE RESCUE LAWS ......................................... 40 

2.1. INTRODUCTION .................................................................................................................. 40 

2.2 THEORETICAL JUSTIFICATION FOR CORPORATE RESCUE LAWS ............................................. 40 

2.2.1 Overview ............................................................................................................................................. 40 

2.2.2 The proceduralists ............................................................................................................................... 41 

2.2.3 Alternative theories ............................................................................................................................ 46 

2.2.4 Conclusion on theoretical justification for corporate rescue laws ..................................................... 50 

2.3 HISTORICAL DEVELOPMENT OF CORPORATE RESCUE AS A LEGAL POLICY GOAL ................... 52 

2.3.1 The changing nature of business ........................................................................................................ 52 

2.3.2 The evolution of corporate rescue laws in Australia ........................................................................... 57 

2.3.3 Corporate rescue laws in Australia before 1993 ................................................................................. 61 

2.4 CONCLUSION ....................................................................................................................... 67 

CHAPTER 3: THE NATURE OF VOLUNTARY ADMINISTRATION IN AUSTRALIA .................... 68 

3.1 INTRODUCTION ................................................................................................................... 68 

3.2 PURPOSE OF VOLUNTARY ADMINISTRATION ....................................................................... 70 

3.3 COMMENCEMENT ............................................................................................................... 72 

3.4 DURATION OF ADMINISTRATION ........................................................................................ 72 

3.5 INITIATION OF VOLUNTARY ADMINISTRATION BY THE COMPANY’S DIRECTORS .................. 73 

3.6 POWERS, DUTIES AND RESPONSIBILITIES OF ADMINISTRATORS .......................................... 75 

3.7 EFFECT OF THE APPOINTMENT ON STAKEHOLDERS ............................................................. 77 



 3 

3.8 THE ROLE OF CREDITORS DURING VOLUNTARY ADMINISTRATION ...................................... 79 

3.9 THE ROLE OF THE COURT DURING VOLUNTARY ADMINISTRATION ...................................... 80 

3.10 DEEDS OF COMPANY ARRANGEMENT ................................................................................ 81 

3.11 TRANSITIONING OUT OF VOLUNTARY ADMINISTRATION .................................................. 83 

CHAPTER 4A: STATISTICS ................................................................................................. 84 

4A.1 INTRODUCTION ................................................................................................................. 84 

4A.2 PRIOR STUDIES .................................................................................................................. 84 

4A.3 TOTAL APPOINTMENTS ..................................................................................................... 85 

4A.3.1 Overview ........................................................................................................................................... 85 

4A.3.2 Total appointments 1993-2018 ........................................................................................................ 86 

4A.3.3 Limitations of data ............................................................................................................................ 86 

4A.3.4 Total companies entering administration ......................................................................................... 87 

4A.3.5 Relative proportion of VA and DOCAs .............................................................................................. 88 

4A.4 25 YEAR STATISTICAL SAMPLE ........................................................................................... 89 

4A.4.1 Overview ........................................................................................................................................... 89 

4A.4.2 Methodology .................................................................................................................................... 89 

4A.4.3 Sample size by year ........................................................................................................................... 91 

4A.4.4 Company location ............................................................................................................................. 91 

4A.4.5 Company classification ..................................................................................................................... 93 

4A.4.6 Company status ................................................................................................................................ 94 

4A.4.7 The age of companies entering voluntary administration ................................................................ 96 

4A.4.8 Name changes .................................................................................................................................. 99 

4A.4.9 Prior winding up applications ........................................................................................................... 99 

4A.4.10 Prior change of officeholders ....................................................................................................... 101 

4A.4.11 Duration of administration ........................................................................................................... 102 

4A.4.12 Outcome of administration .......................................................................................................... 108 

4A.4.13 The DOCA duration ....................................................................................................................... 109 

4A.4.14 Following a DOCA ......................................................................................................................... 110 

4A.4.15 Duration of winding up ................................................................................................................. 112 

4A.4.16 Prevalence of registered security ................................................................................................. 114 

4A.4.17 Incidence of overlapping receivership .......................................................................................... 115 

4A.5 CONCLUSION ................................................................................................................... 117 

CHAPTER 4B: SURVEYS .................................................................................................. 118 

4B.1 INTRODUCTION ............................................................................................................... 118 

4B.2 SURVEY OF INSOLVENCY PRACTITIONERS (ARITA MEMBERS) .......................................... 119 

4B.3 ACCOUNTANT’S SURVEY .................................................................................................. 136 

4B.3.1 Overview ......................................................................................................................................... 136 

4B.3.2 The questions .................................................................................................................................. 136 

4B.3.3 Conclusion ....................................................................................................................................... 145 

CHAPTER 4C: INTERVIEWS ............................................................................................. 146 

4C.1 INTRODUCTION ............................................................................................................... 146 

4C.2 INTERVIEWS .................................................................................................................... 146 

4C.2.1 Overview ......................................................................................................................................... 146 

4C.2.2 Experience of interview subjects .................................................................................................... 148 

4C.3 INTERVIEW RESPONSES ................................................................................................... 149 

4C.3.1 THE COST OF ADMINISTRATION ..................................................................................................... 149 



 4 

4C.3.2 COMPARING MSMES WITH LARGE COMPANIES IN PART 5.3A ...................................................... 152 

4C.3.3 CREDITOR ENGAGEMENT ............................................................................................................... 155 

4C.3.4 INFORMATION PROVIDED IN PART 5.3A ........................................................................................ 155 

4C.3.5 TIMEFRAMES IN PART 5.3A ............................................................................................................. 156 

4C.3.6 THE ROLE OF THE ATO .................................................................................................................... 158 

4C.3.7 THE ROLE OF ADMINISTRATORS ..................................................................................................... 159 

4C.3.8 THE ROLE AND POWERS OF SECURED CREDITORS ......................................................................... 161 

4C.3.9 THE ROLE AND POWERS OF LESSORS ............................................................................................. 163 

4C.3.10 THE IMPACT OF RECENT LAW REFORMS ...................................................................................... 164 

4C.3.11 THE PROSPECTS FOR A DEBTOR-IN-POSSESSION REGIME IN AUSTRALIA .................................... 167 

4C.3.12 PRE-PACK ADMINISTRATIONS ....................................................................................................... 170 

4C.3.13 OTHER MATTERS RAISED .............................................................................................................. 172 

4C.3.14 JUDGING SUCCESS ........................................................................................................................ 176 

4C.4 CONCLUSION ................................................................................................................... 178 

CHAPTER 5: ISSUES FOR CONSIDERATION ...................................................................... 179 

5.1 INTRODUCTION ................................................................................................................. 179 

5.2 ONE-SIZE-FITS-ALL? ........................................................................................................... 179 

5.2.1 Introduction ...................................................................................................................................... 179 

5.2.2 Comparing MSME and large company restructurings ...................................................................... 180 

5.2.3 Recent reforms ................................................................................................................................. 184 

5.3 THE COST OF ADMINISTRATION ........................................................................................ 187 

5.3.1 Overview ........................................................................................................................................... 187 

5.3.2 Evidence on the cost of administration ............................................................................................ 187 

5.3.3 What contributes to the cost structure? .......................................................................................... 188 

5.3.4 Conclusion ......................................................................................................................................... 191 

5.4. THE DURATION OF ADMINISTRATION ............................................................................... 191 

5.4.1 Overview ........................................................................................................................................... 191 

5.4.2 Views on the duration of Part 5.3A ................................................................................................... 192 

5.4.3 Is the minimum duration a problem? ............................................................................................... 192 

5.4.4 Conclusion ......................................................................................................................................... 193 

5.5 REPORTING ....................................................................................................................... 193 

5.5.1 Overview ........................................................................................................................................... 193 

5.5.2 The final report to creditors .............................................................................................................. 194 

5.5.3 Public interest reporting ................................................................................................................... 195 

5.6 CONSTRAINTS ON DEAL-MAKING ...................................................................................... 195 

5.6.1 Introduction ...................................................................................................................................... 195 

5.6.2 Fast track sales .................................................................................................................................. 196 

5.6.3 Limits on assignability of key contracts ............................................................................................. 200 

5.6.4 Rejection of contracts ....................................................................................................................... 202 

5.6.5 Conclusion ......................................................................................................................................... 203 

5.7. THE LIMITED SCOPE OF DOCAS ......................................................................................... 203 

5.7.1 Overview ........................................................................................................................................... 203 

5.7.2 Liability of financiers and related parties .......................................................................................... 204 

5.7.3 Personal guarantees ......................................................................................................................... 208 

5.7.4 Stand-alone DOCAs? ......................................................................................................................... 210 

5.7.5 Should DOCAs cover secured creditors? ........................................................................................... 211 

5.7.6 Conclusion ......................................................................................................................................... 212 

5.8. PART 5.3A AND CORPORATE GROUPS .............................................................................. 212 

5.8.1 Overview ........................................................................................................................................... 212 

5.8.2 The problems posed by corporate groups ........................................................................................ 213 

5.8.3 Consolidated proceedings ................................................................................................................. 214 



 5 

5.8.4 Consolidated reporting ..................................................................................................................... 216 

5.8.5 Conclusion ......................................................................................................................................... 216 

CHAPTER 6: CONCLUSIONS AND RECOMMENDATIONS .................................................. 217 

6.1 INTRODUCTION ................................................................................................................. 217 

6.2 RESEARCH QUESTIONS ...................................................................................................... 218 

6.2.1 Overview ........................................................................................................................................... 218 

6.2.2 Subsidiary question 1 ........................................................................................................................ 218 

6.2.3 Subsidiary question 2 ........................................................................................................................ 219 

6.2.4 Subsidiary question 3 ........................................................................................................................ 219 

6.2.5 Subsidiary question 4 ........................................................................................................................ 220 

6.2.6 Subsidiary question 5 ........................................................................................................................ 220 

6.2.7 Conclusion ......................................................................................................................................... 220 

6.3 RECOMMENDATIONS FOR REFORM .................................................................................. 221 

6.3.1 Overview ........................................................................................................................................... 221 

6.3.2 Reforms to Part 5.3B ......................................................................................................................... 221 

6.3.3 Reforming Part 5.3A for MSMEs ....................................................................................................... 225 

6.3.4 Conclusion on MSME reforms ........................................................................................................... 227 

6.3.5 Reform recommendations for Part 5.3A for all companies .............................................................. 227 

6.4 CONCLUSION ..................................................................................................................... 239 

BIBLIOGRAPHY .............................................................................................................. 240 

 
  



 6 

Abstract 

Voluntary administration was introduced in Australian corporate insolvency law almost 
30 years ago as a procedure for restructuring the debts of companies that are in 
financial distress in order to attempt to save the business, a process known as 
‘corporate rescue’. At one time, voluntary administration was the most popular form of 
corporate insolvency appointment in Australia, but in recent years the number of 
voluntary administrations has declined substantially. Concerns have been expressed 
about its efficacy and whether law reform is needed to better facilitate corporate 
rescues in Australia.  

This thesis considers whether Voluntary Administration, under Part 5.3A of the 
Corporations Act has achieved its stated purpose and whether it promotes an optimal 
corporate rescue culture in Australia. The thesis includes an empirical study of the first 
25 years of voluntary administration to assist in identifying what features of voluntary 
administration, if any, may hinder its ability to achieve its statutory objectives and 
facilitate corporate rescues in Australia. The thesis argues that voluntary 
administration has largely achieved its stated statutory purposes and provides a useful 
and broadly supported tool for corporate rescue in Australia, but not an optimal 
framework for corporate rescue. The thesis suggests several potential law reform 
measures based on the empirical data that could enable the procedure to better 
promote an optimal corporate rescue culture in Australia. 
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CHAPTER 1 

1.1. INTRODUCTION 

The formal statutory procedures1 available for insolvent companies in Australia involve 
the appointment of an independent accountant (called an external administrator) to 
assume the management of the insolvent company.2 There are five types of corporate 
insolvency appointments available under the Corporations Act 2001 (Cth):  

o liquidation;  
o receivership; 
o creditors’ schemes of arrangement;  
o restructuring; and  
o voluntary administration.  

Each of these appointments fall within Chapter 5 of the Corporations Act 2001 (Cth) 
(‘Corporations Act’) and are all forms of ‘external administration’. The purpose of 
liquidation is to sell all of the assets in order to repay as much of the debt as possible, 
as well as to investigate why the company entered insolvency.3 The purpose of most 
receiverships is to protect the position of a secured creditor (typically a bank or finance 
company).4 A scheme of arrangement allows a company to reach of compromise with 
its creditors, but is only used in large and complex insolvencies due to the cost and 
lengthy delays involved.5 Restructuring was added to Part 5.3B of the Corporations 
Act on 1 January 2021 and has the purpose of giving a company a short moratorium 
to propose a restructuring plan for creditors to vote on. Restructuring is a modified 
debtor-in-possession regime where the directors remain in control of the company, 
although some decisions need to be approved by a restructuring practitioner. 
Restructuring is discussed in [5.2.3]. Voluntary administration appears in Part 5.3A of 
the Corporations Act and has a different purpose to other forms of external 
administration, and this is the focus of this thesis. The differences between forms of 
external administration are discussed further below in [1.2]. In this thesis, the terms 
voluntary administration and administration will be used interchangeably to refer to 
Part 5.3A voluntary administration. External administration will be used when referring 
to procedures under Chapter 5 of the Corporations Act.  

Voluntary administration was introduced in 1992 (commencing on 23 June 1993) into 
Part 5.3A of the Corporations Law (subsequently re-enacted as the Corporations Act) 
to provide a formal statutory mechanism to promote the rescue of companies in 
financial distress, following recommendations from a comprehensive Australian Law 
Reform Commission inquiry into insolvency (known as the Harmer Report).6  

 
1 Informal workouts will be discussed below at [1.3.3]. 
2 The external administrator must be registered with the Australian Securities and Investments 
Commission (ASIC) as a company liquidator: Corporations Act 2001 (Cth) s 448B. 
3 See generally, Michael Gronow and Stewart Maiden, McPherson’s Law of Company Liquidation 
(Thomson Reuters, online service). 
4 There is also a form of court appointed receivership that serves the purpose of protecting the 
company’s assets pending some further action: see further Michael Murray and Jason Harris, Keay’s 
Insolvency: Personal and Corporate Law and Practice (Thomson Reuters, 10th ed, 2018) Ch 18. 
5 See generally Michael Murray and Jason Harris, Keay’s Insolvency: Personal and Corporate Law and 
Practice (Thomson Reuters, 10th ed, 2018) Ch 21. 
6 Australian Law Reform Commission, General Insolvency Inquiry, Report No 45 (AGPS, 1988). 
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Voluntary administration provides a company in financial distress with time to develop 
a proposal for restructuring that can be put to the creditors for approval. A restructuring 
may involve various elements that address the company’s financial problems, 
including debt compromises, asset sales or a debt for equity swap. A restructuring 
may also involve closing unprofitable parts of the business and terminating 
unprofitable contracts. It is also common for a restructuring to involve selling the 
business to a new owner who can improve the capital structure by injecting new equity 
(rather than relying on high levels of debt) and/or improving the managerial and 
technological capacities of the business. This can be achieved by entering a ‘deed of 
company arrangement’, commonly called a DOCA, which can be proposed by any 
person and, if accepted by a majority resolution of the creditors, will bind the company 
and its creditors, members, and officers.7  

The main features of voluntary administration are a temporary moratorium over claims 
that may be enforced against the company,8 and the appointment of an external, 
independent accountant to take over the management of the business (an 
administrator). The administrator takes over the management power of the business 
from the company’s directors and has total control over the company and its assets, 
including the ability to sell some or all of the assets during the administration.9 During 
the period of voluntary administration, the moratorium extends over unsecured 
creditors (such as employees and trade suppliers) as well as lessors (including 
landlords) and secured creditors such as banks.10 The moratorium over secured 
creditors with security over the whole or substantially the whole of the company’s 
assets begins only after an initial period of 13 business days after commencement of 
the voluntary administration, during which time major secured creditors can appoint a 
receiver.11  

The period of voluntary administration is relatively short (a maximum of 30 business 
days unless extended by the court),12 which is meant to give just enough time for the 
administrator to recommend an appropriate future course of action to the company’s 
creditors. The options available for creditors are set out in s 439C of the Corporations 
Act: 

• Terminate the appointment and return control to the company’s directors; 

• Place the company into liquidation; or 

• Approve the company entering a DOCA.  

The DOCA allows the company to compromise its debts with its creditors, in an attempt 
to save the business, and (unlike schemes of arrangement) requires no court approval, 
which makes them relatively quick and efficient to implement. The DOCA will bind all 
unsecured creditors (unless otherwise specified in its terms) which provide a 
mechanism to address unprofitable contracts which may be dragging down the 
business.13 DOCAs are flexible, which allows the company and the DOCA proponent 

 
7 DOCAs are discussed further in [3.10]. 
8 Corporations Act 2001 (Cth) ss 440B, 440D. 
9 Corporations Act 2001 (Cth) s 437A. 
10 See Corporations Act 2001 (Cth) Part 5.3A Div 6, 7. 
11 Those with an enforceable security interest in the whole or substantially the whole of the company’s 
property: Corporations Act 2001 (Cth) s 441A. 
12 Corporations Act 2001 (Cth) ss 439A(6), 447A. 
13 Corporations Act 2001 (Cth) s 444D(1). 
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to come up with a restructuring plan that they believe will garner the requisite creditors’ 
support and either save the company (or at least some of its business) or otherwise 
provide a better alternative for creditors than liquidation.  

Voluntary administration has been popular since its inception, with up to 25% of 
corporate insolvency appointments in particular years arising under Part 5.3A. 
However, amendments in 200714 made voluntary liquidation easier to implement than 
previously, and the number of voluntary administration appointments has declined (to 
approximately 15% of corporate insolvency appointments) while the number of 
voluntary liquidations has increased from 25% to 44% of all corporate insolvencies.15  

Given the limitations involved in using liquidations to rescue companies in financial 
distress (discussed below at [1.5]), these developments suggest that voluntary 
administration is not seen as being attractive as it once was. If this is correct, it poses 
significant challenges for promoting corporate rescue in Australia using administration, 
which could have ramifications across the economy as companies that could be saved 
through voluntary administration are put into liquidation instead. This could generate 
lower recovery rates for creditors, including state and federal revenue authorities who 
are often the largest unsecured creditors in external administrations, a loss of 
employment for workers and increased payment claims being made to the 
Commonwealth’s Fair Entitlements Guarantee scheme.16  

On 1 January 2021, in response to the COVID-19 pandemic, the Federal Government 
introduced a new restructuring regime for businesses with less than $1 million in debt 
into Part 5.3B of the Corporations Act. This new regime is a debtor-in-possession 
regime that has no external administrator appointed to manage the business of the 
company, but rather a ‘restructuring practitioner’ appointed to act as a monitor of the 
debtor company’s management and to facilitate creditor voting on a restructuring plan. 
As of August 2021, the take up of this new procedure has been minimal.17 The features 
of the procedure, and the issue of whether the new procedure can replace some of 
the role played by voluntary administration in corporate rescue is discussed in [5.2.3]. 

There have long been complaints about various features of the voluntary 
administration regime arising from multiple formal inquiries into its operation in the last 
15 years.18 During this time, calls have been made in Australia to introduce a United 
States Chapter 11 bankruptcy style procedure because that is seen as better 
promoting corporate rescue, although the Corporations and Markets Advisory 

 
14 Insolvency Law Reform Act 2016 (Cth). 
15 Source: ASIC, Insolvency Statistics: Series 2, Insolvency Appointments, 1999-2018, December 2018, 
Table 2.4. Further statistics on administration and DOCA appointments are provided in Chapter 4A. 
16 FEG payments are available if an employer enters liquidation but not for employers that enter 
administration or DOCAs: Fair Entitlements Guarantee Act 2012 (Cth) ss 5 (definition of insolvency 
event refers to liquidation and not to administration or DOCAs), 10. 
17 Jason Harris, ‘Comparing the starts of Parts 5.3A and 5.3B’, Australian Insolvency Law, 20 April 2021. 

https://australianinsolvencylaw.com/2021/04/20/comparing-the-start-of-parts-5-3a-and-5-3b/ (viewed 
11 August 2021).  
18 See Corporations and Markets Advisory Committee, Rehabilitating Large and Complex Enterprises 
in Financial Difficulties (October 2004); Commonwealth Parliamentary Joint Committee on Corporations 
and Financial Services, Corporate Insolvency Law: A Stocktake (June 2004); Productivity Commission, 
Business Set-up, Transfer and Closure: Inquiry Report (September 2015). 
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Committee,19 the Parliamentary Joint Committee,20 the Productivity Commission21 and 
the Federal Government have all rejected this proposal.22  

This thesis will critically evaluate whether voluntary administration is effectively serving 
its stated purpose of promoting corporate rescue. This will involve a mixed methods 
approach that includes both qualitative and quantitative analysis23 to assist with 
identifying potential law reform measures to Part 5.3A and Part 5.3A that may help 
better promote an optimal corporate rescue culture.  

Although Part 5.3A has been in operation for more than 25 years, there has been 
limited empirical research conducted on its operation, as shown below in [1.8]. 
Insolvency inquiries have consistently noted the need for better statistics on corporate 
insolvencies in Australia and this research will provide empirical data on the nature 
and outcomes of voluntary administration.24 This research will provide policy makers 
and stakeholders with a better understanding of how well voluntary administration 
works and how it might work better.   

1.2. THE ROLE OF VOLUNTARY ADMINISTRATION IN CORPORATE 
INSOLVENCY 

Australia maintains a bifurcated system of insolvency law and regulation. Unlike many 
other jurisdictions, Australia maintains separate statutory and regulatory regimes for 
corporate and personal insolvency.25 Corporate insolvency laws are regulated by 
Chapter 5 of the Corporations Act, which is called external administration. The relevant 
regulator for the Corporations Act is the Australian Securities and Investments 
Commission (‘ASIC’).26 The role of ASIC as the regulatory body with responsibility for 
corporate insolvency (as part of the Corporations Act) involves a broad range of tasks, 
including: 

• Lodging copies of key documents (such as minutes of creditors’ meetings, 
notices of appointment etc); 

• Lodging regular reports (such as annual administration returns); and 

 
19 Corporations and Markets Advisory Committee, Rehabilitating large and complex enterprises in 
financial difficulties (October 2004) [1.5]. 
20 Commonwealth Parliamentary Joint Committee on Corporations and Financial Services, Corporate 
Insolvency Law: A Stocktake (June 2004) [5.75]. 
21 Productivity Commission, Business Set-up, Transfer and Closure: Inquiry Report (September 2015), 
Finding 13.2. 
22 There has been no announcement of any further consideration of this issue and the Government’s 
response to the Productivity Commission Report (above n 21) noted support for the effective working 
of voluntary administration: Treasury, Australian Government Response to the Productivity Commission 
Inquiry into Business Set-Up, Transfer and Closure (May 2017) pp 23-24. 
23 See Chapters 4A-4C, explained below in [1.8]. 
24 Commonwealth Parliamentary Joint Committee on Corporations and Financial Services, Corporate 
Insolvency Law: A Stocktake (June 2004), Recommendation 58; Australian Law Reform Commission, 
General Insolvency Inquiry, Report No 45 (AGPS, 1988) [43]. 
25 Personal insolvency is governed by the Bankruptcy Act 1966 (Cth) and regulated by the Inspector-
General in Bankruptcy. 
26 Australian Securities and Investments Commission Act 2001 (Cth) s 11 (jurisdiction under 
‘corporations legislation’). Corporations legislation is defined in s 5 as the Australian Securities and 
Investments Commission Act 2001 (Cth) and the Corporations Act 2001 (Cth). The Corporations Act 
2001 (Cth) s 5B confers general administrative jurisdiction on ASIC. 
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• Reporting on potential misconduct. 

ASIC is also the body that registers company liquidators.27 Only persons who are 
registered company liquidators may act as administrators in a voluntary 
administration.28 ASIC may take action against an administrator by exercising powers 
under Insolvency Practice Schedule (Corporations) Division 40, including issuing a 
show cause notice29 and making a reference to a disciplinary committee for failing to 
satisfy the show cause notice,30 or otherwise seeking court orders.31 As part of its 
regulatory powers, ASIC may intervene in any case involving the Corporations Act, 
including cases involving voluntary administration.32 ASIC does not appoint 
administrators to particular companies and has no role in the selection of who will act 
as an administrator. ASIC has released several Regulatory Guides to assist corporate 
insolvency practitioners (including administrators) relating to reporting, record 
keeping, meeting requirements and disclosure issues concerning creditors’ trusts.33 

The voluntary administration provisions apply only to companies registered under the 
Corporations Act.34 There are also provisions in other statutes that may adopt certain 
procedures in the Chapter 5 for the purpose of those particular entities.35 This thesis 
is focussed on Part 5.3A voluntary administration and therefore is restricted to 
companies registered under the Corporations Act.  

As noted above in [1.1], voluntary administration serves a fundamentally different 
purpose to other forms of external administration under Chapter 5. This is because its 
goal is to save a business or, if that is not possible, to provide a better return than an 
immediate liquidation. None of the other forms of external administration have this 
same purpose, nor do they have a purpose that is benchmarked against what creditors 
would receive in another form of external administration, which is typically how 
voluntary administration is evaluated. Administration is therefore the only procedure 
under the Corporations Act that has the stated purpose of trying to save companies 
(or as much of their businesses as possible), that is, as a corporate rescue law. 

1.3 WHAT IS CORPORATE RESCUE? 

1.3.1 The meaning of corporate rescue 

Corporate rescue is a concept that can have different meanings and uses. Corporate 
rescue may involve returning a business to its level of profitability prior to the start of 
financial distress. Others may characterise corporate rescue as simply avoiding 
closure and liquidation.36 Corporate rescue is primarily focussed on saving the 

 
27 Corporations Act 2001 (Cth) s 1282. 
28 Corporations Act 2001 (Cth) s 448B. 
29 Insolvency Practice Schedule (Corporations) s 40-40. 
30 Insolvency Practice Schedule (Corporations) s 40-50. 
31 See for example, Insolvency Practice Schedule (Corporations) ss 45-1, 90-10, 90-15, 90-20. 
32 Corporations Act 2001 (Cth) s 1330. 
33 These can be found at http://www.asic.gov.au/regulatory-resources/regulatory-index/australian-
companies/ 
34 Corporations Act 2001 (Cth) s 435A. See also Re Featherston Resources Ltd [2014] NSWSC 1139; 
(2014) 101 ACSR 394. 
35 See for example, Associations Incorporation Act 2009 (NSW) s 54, which declares an incorporated 
association to be a company for the purposes of Corporations Act 2001 (Cth) Pt 5.3A and Pt 5.9 Div 3.  
36 See David Brown, Corporate Rescue (John Wiley & Sons, 1996) pp 1-3; Vanessa Finch and David 
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business by preserving and maximising enterprise value, rather than saving the 
corporate entity that owns the business assets.37 As the UK Cork Report explained:38 

‘[I]n the case of an insolvent company, society has no interest in the preservation or 
rehabilitation of the company as such, though it may have a legitimate concern in the 
preservation of the commercial enterprise.’ 

The options for a rescue strategy are broadest if the problems of the business are 
identified and rectified prior to the business becoming economically insolvent (referring 
to an inability to pay all of its debts as they fall due).39 The viability of the business in 
its current (and likely future) economic circumstances, rather than the law, are the 
biggest determining factor in a rescue effort.40 Relevant factors that have been shown 
to be influential in studies of why businesses fail include endogenous factors such as:41 

• The quality of internal information and management systems; 

• The lack effective cost control; 

• The absence of internal fraud activities; 

• The quality and commitment of management; 

• Relationships with creditors;  

• The company’s gearing level; and  

• The competitiveness of the products and services provided by the business. 

In reports to ASIC from external administrators dealing with the causes of failure, 51% 
of reports listed poor financial controls, poor management of accounts receivable, 
inadequate cash flow or trading losses as reasons for failure.42  

Exogenous factors in a turnaround effort will include: 

• The overall state of the economy;  

• The level of competition in the company’s market; 

• The price and availability of credit for the company; and 

• The level of business taxation and compliance costs. 

Many of these factors are beyond the scope of financial restructuring of a company’s 
balance sheet, which is what corporate rescue laws seek to address by repairing the 

 
Millman, Corporate Insolvency Law: Perspectives and Principles (Cambridge University Press, 3rd ed, 
2017) Ch 6. 
37 Vanessa Finch and David Millman, Corporate Insolvency Law: Perspectives and Principles 
(Cambridge University Press, 3rd ed, 2017) Ch 6. 
38 United Kingdom Insolvency Law Review Committee, Report on Insolvency Law and Practice, Cmnd 
8558 (1982) [193]. See further Kylie Lightman, ‘Voluntary administration: the new wave or the new waif 
in Insolvency Law?’ (1994) 2(2) Insolvency Law Journal 59. 
39 This is also the legal definition of insolvency under Corporations Act 2001 (Cth) s 95A. 
40 See David Brown, Corporate Rescue (John Wiley & Sons, 1996) pp 5-6 (and the sources cited 
therein); Dominic DiNapoli et al, Workouts and Turnarounds (Business One Irwin, 1991) Ch 1 and 2; 
Stuart Slatter and David Lovett, Corporate Turnaround (Penguin Books, 1999) Ch 2 and 3; Clare 
Campbell and Brian Underdown, Corporate Insolvency in Practice (Paul Chapman Publishing, 1991) 
Ch 1 and 2. 
41 ASIC, Insolvency Statistics: Series 3, Initial External Administrators’ Reports, December 2019, Series 
3.3, Table 3.3.6. 
42 Ibid. 
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capital structure and putting the business on a stable footing to implement a 
turnaround strategy to return the business to health. Put simply, a successful corporate 
rescue must start with a business that can be saved and is worth saving. Some 
businesses are fundamentally uneconomic and are not worth saving and to do so 
imposes a cost on society as a whole because of the inefficient use of the company’s 
resources.43 Creditors also suffer because the transaction costs involved in operating 
the doomed business, together with the costs of the external administration, further 
deplete the pool of assets available for creditors.44 It is also possible that businesses 
in distress in certain industries that have political or strategic importance (such as 
agriculture, aviation and heavy manufacturing) may receive government subsidies, 
which may extend a cost to society by prolonging the inevitable closure of the 
business. Corporate rescue is not about saving all businesses in distress, or perhaps 
even a large number of distressed businesses. Business failure is an inherent part of 
the capitalist market system.45  

Economic literature draws a distinction between economic distress and financial 
distress.46 Financial distress refers to a problem with the company’s capital structure 
that makes its continued operation unviable because it is not generating sufficient 
revenues to meet its debt obligations.47 This is essentially a problem of over-
indebtedness, which is something that can be fixed by restructuring the debt 
obligations and/or restructuring the business in order to generate more revenue and 
increase profitability by decreasing costs.   

Economic distress is different to financial distress because it is not tied to the capital 
structure of the business, but rather its fundamental competitiveness.48 Put simply, an 
economically distressed company’s assets are not being put to an efficient use and 
would be more valuable to the economy if redeployed elsewhere.49 This may occur 
because of technological changes in the market, for example the success of 
businesses providing internet-based movie and music streaming services over 
physical music and DVD retail stores. Economic distress may also occur where the 
business’ profit margins become unviable due to new competitors. For example, a 

 
43 Douglas Baird, ‘Bankruptcy’s Uncontested Axioms’ (1998) 108(3) Yale Law Journal 573, 582; Ian 
Bickerdyke, Ralph Lattimore and Alan Madge, ‘Liquidation or reorganization? An economic comparison 
of Australian and US insolvency codes’ (2001) 13(1) Australian Journal of Corporate Law 98. For an 
economic model reflecting this see: Michelle White, ‘Corporate Bankruptcy as a Filtering Device: 
Chapter 11 Reorganizations and Out-of-Court Debt Restructurings’ (1994) 10(2) Journal of Law, 
Economics, and Organization 268. See also: Michelle White, ‘Does Chapter 11 save economically 
inefficient firms?’ (1994) 72(3) Washington University Law Quarterly 1319. 
44 For a comparative analysis of the transaction costs that may be incurred in market-based auctions 
compared with formal Chapter 11 filings see: Charles Adams, ‘An economic justification for corporate 
reorganizations’ (1991) 20(1) Hofstra Law Review 117. 
45 Bruce Carruthers and Terence Halliday, Rescuing Business (Oxford University Press, 1998) p 29; 
Douglas Baird, ‘The Uneasy Case for Corporate Reorganisations’ (1986) 15(1) Journal Legal Studies 
127, 134. 
46 For a concise summary see Douglas Baird, ‘Bankruptcy’s uncontested axioms’ (1998) 108(3) Yale 
Law Journal 573, 580-583. 
47 ASIC statistics show 26% of reports by external administrators involved under capitalisation or 
inadequate cash flow: ASIC, Insolvency Statistics: Series 3, Initial External Administrators’ Reports, 
Series 3.3, December 2019 (table 3.3.6). 
48 Kylie Lightman, ‘Voluntary administration: the new wave or the new waif in Insolvency Law?’ (1994) 
2(2) Insolvency Law Journal 59, 71-72. 
49 This is referred to as ‘allocative efficiency’: see further Nicholas Mercuro and Steven Medema, 
Economics and the Law (Princeton University Press, 2nd ed) Ch 1. 
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small hardware store that suffers when a big box hardware store opens in the same 
area.  

Corporate rescue should not be seen as simply preserving non-viable businesses. 
Corporate rescue is concerned with businesses that are suffering from financial 
distress, not economic distress. Of course, it may be difficult ex ante to determine the 
cause of a particular business’s distress. The theoretical debate concerning the 
justification of corporate rescue as a legal policy goal is discussed in detail in Chapter 
2.  

This raises the question as to what extent the law should steer businesses into selling 
their assets through liquidation, as opposed to attempting rehabilitation through a 
corporate rescue. Clearly, not all business can or should be saved, but how should 
the law choose between those that can, and those that cannot, be saved? This 
question is the subject of intense academic and political debate that will be discussed 
further in Chapter 2. However, before turning to this debate it is important to 
understand how the law interacts with business rescue attempts. 

1.3.2 The benefits of corporate rescue  

The World Bank has explained the value of corporate rescue as follows:50 

‘The rescue of a business preserves jobs, provides creditors with a greater return based on 
higher going concern values of the enterprise, potentially produces a return for owners, and 
obtains for the country the fruits of the rehabilitated enterprise.’ 

There is clearly economic, social and political value in trying to save viable businesses 
from being closed down, sacking workers and having their assets sold in a piecemeal 
fashion in liquidation.51   

It is also important to draw a distinction between rescuing a financially distressed 
business and rescuing a company. The business is owned by the company and is 
usually operated by the company’s officers and employees. The economic value that 
rescue attempts are seeking to maximise does not lay in the continuation of the 
company as a separate legal entity, but rather in maximising the future economic 
outputs that the business owned by the company will generate. As Professors Lo Pucki 
and Whitford note, the going concern value is essentially the discounted value of the 
anticipated future income of the company.52 Put simply, the value of the business will 
rarely be influenced by which corporate entity operates the business.53 Corporate 
rescue is therefore focussed on saving the business rather than the company entity 
itself. This has important consequences for equity holders, who are likely to lose out if 
the corporate shell is liquidated and/or deregistered compared with the rescue effort 
saving the business in the same corporate shell and maximising existing equity values.  

A business rescue may provide better value than a standard liquidation or receivership 
for several reasons. First, trading businesses usually have some amount of work in 

 
50 The World Bank, Principles for Effective Insolvency and Creditor/Debtor Regimes, 2021, p 8. 
51 The debate concerning whether formal corporate rescue laws are economically efficient is discussed 
further in Chapter 2. 
52 Lynn Lo Pucki and William Whitford, ‘Bargaining over Equity’s Share in the Bankruptcy 
Reorganisation of Large, Publicly Held Companies’ (1990) 139(1) University of Pennsylvania Law 
Review 125, 127. 
53 There may be circumstances where particular managers, such as well-respected CEOs, or where 
influential investors, such as Warren Buffett, will contribute to the market’s assessment of the potential 
future value of the business. 
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progress that might not be able to be completed if the business is shut down and the 
assets sold. Second, many businesses have some amount of goodwill attached to 
their continued operation that will be lost if the assets are sold separately rather than 
trading on the business for either a going concern sale or to return the business to 
financial health. The business may have other assets that may be unable to be 
realised at their full value if it is shut down. This may be because of the expected fire 
sale discount that auctions in liquidation generate, or because of termination clauses 
in the contracts that would be triggered by the appointment of the liquidator. Such 
assets may include: 

• trading stock; 

• book debts;54 

• long-term leases; 

• executory contracts (such as asset management, advisory contracts or service 
provision agreements); 

• intellectual property rights (such as licensing rights); and 

• specialist plant and equipment.55 

This may mean that the assets involved in the business are more valuable to that 
business than to other owners of individual assets. Indeed, executory contracts and 
leasing and licensing arrangements are usually automatically terminated if the 
business goes into liquidation,56 which may reduce the returns to creditors compared 
with trading on the business in an attempt to save it.57 Of course, trading on a business 
is not a costless exercise and transaction costs associated with such attempts may 
themselves deplete the company’s assets. 

One way of comparing the value of going-concern sales and piecemeal liquidation 
auctions is to estimate the net present value of the future income stream of the 
business if it continued trading and compare this with the estimated auction realisation 
value of the individual assets.58 Put another way, if the value of the business’ revenues 
is greater than the value of its variable costs, then it should not be sold in liquidation 
on a piecemeal basis, but rather kept together (provided that its capital structure can 
be fixed).59  

Aside from the potential value to the business that may be derived from realising its 
 

54 These may have already been traded away in debtor finance arrangements such as factoring and 
invoice discounting: see generally Noel Ruddy and Simon Mills, Salinger on Factoring (Sweet and 
Maxwell, 6th ed, 2020). 
55 However, this consideration is probably less relevant in the modern economy than it once was as the 
decline in manufacturing has lowered the need for highly specialised fixed assets: see Charles Adams, 
‘An economic justification for corporate reorganizations’ (1991) 20(1) Hofstra Law Review 117, 133; 
Douglas Baird and Robert Rasmussen, ‘The end of bankruptcy’ (2002) 55(3) Stanford Law Review 751 
(which argues that such declines render bankruptcy reorganisation redundant). 
56 Voluntary administration does allow limited protection for leasing contracts and since 2018, protection 
against ipso facto clauses: Corporations Act 2001 (Cth) ss 440B, 451E. 
57 See Nicholas Mirzai, ‘Ipso facto clauses: Should they be enforceable under Pt 5.3A?’ (2011) 19(1) 
Insolvency Law Journal 4; Jason Harris and Christopher Symes, ‘Be careful what you wish for! 
Evaluating the ipso facto reforms’ (2019) 34(1) Australian Journal of Corporate Law 84. 
58 Thomas Jackson, The Logic and Limits of Bankruptcy Law (Harvard University Press, 1986-1991, 
Beard Books edition) p 184. 
59 Richard Posner, Economic Analysis of Law (Aspen Publishers, 7th ed) p 433. 
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ongoing asset values through continuing to trade, there are also benefits to its 
stakeholders. Employees are the clearest beneficiaries of keeping the business 
running, as at least some of them will retain their employment. Creditors will also obtain 
the benefit of continued dealings with the debtor if it can continue operating. This may 
be particularly important for trade creditors who may be unable to diversify their 
customer base. Financial distress usually leads to delayed payment to creditors, which 
can put financial distress on those creditors and lead to increases in overall insolvency 
rates.60 Customers of the distressed company may also depend upon obtaining goods 
or services from the business, particularly in supply chains that depend upon firm 
specific goods. For example, some heavy manufacturing and mining business depend 
upon specialised products and services that are not easily replaced if the supplier 
stops trading. These stakeholders could well be put into financial distress themselves 
if the debtor company is forced to shut down and its assets are sold.  

The economic effects of corporate insolvency can also spread beyond the immediate 
stakeholders of the company to downstream stakeholders as well.61 For example, 
putting employees out of work by shutting down the business may have flow on 
consequences for the creditors of those employees. The closure of businesses due to 
corporate insolvency also affects the public revenue base as profits fall and tax 
collections are lowered and tax deductions for bad debts increase. These adverse 
consequences are particularly significant when the insolvent corporation was a major 
employer in a regional or rural area where there may be greater dependence on the 
company’s continued operation. 

The adverse effects of corporate insolvency are not limited to economic 
considerations. Job losses and financial distress may contribute to adverse social 
consequences such as marriage breakdown, increased substance abuse, domestic 
violence, personal bankruptcy and mental illness.  

1.3.3 Formal and informal corporate rescue 

Informal rescue attempts often go hand in hand with formal rescue attempts. In some 
cases, it may be necessary to start with a formal appointment and then use the legal 
protections offered in a formal appointment to negotiate a viable commercial solution 
(such as obtaining recapitalisation in exchange for implementing changes in the 
business such as asset sales). However, formal insolvency can bring adverse 
consequences, such as bad publicity and drops in customer, creditor and employee 
confidence. A corporate rescue plan usually begins with an informal workout and may 
then progress to formal insolvency proceedings if necessary.62 There is empirical 
evidence that informal rescue attempts can perform better than using formal 
insolvency appointments.63 

Informal rescue attempts are usually confidential proceedings in which the debtor 
company’s senior management negotiate a workout arrangement with the company’s 

 
60 Treasury, Australian Prompt Payment Protocol Discussion Paper (July 2013). 
61 See generally Karen Gross, Failure and Forgiveness (Yale University Press, 1999). 
62 Esteban Buljevich, Cross-Border Debt Restructurings (Euromoney Books, 2005) Ch 3; Chris 
Howard and Bob Hedger, Restructuring Law & Practice (Butterworths, 2nd ed, 2014) Ch 2. 
63 Stuart Gilson, John Kose and Larry Lang, ‘Troubled debt restructurings: An empirical study of private 
reorganizations of firms in default’ (1990) 27(2) Journal of Financial Economics 315 (which finds that 
equity prices perform better for firms that use informal restructuring compared with formal Chapter 11). 
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senior secured lenders.64 The goal of informal rescue attempts is to address the 
problems in the company’s capital structure, at least on a temporary basis, in order to 
enable the company to develop a longer-term reorganisation plan that will return the 
company to viable status or at least maximise the assets available for creditors, usually 
secured creditors.  

Informal rescue mechanisms are useful because their confidential status means that 
the company can continue trading without its employees, suppliers and customers 
being aware of its financial difficulties. It is important that signs of financial distress are 
identified and managed as early as possible. As the company approaches insolvency, 
the options for a viable rescue become narrower.65 The company’s major finance 
contracts will usually include covenants that act as monitoring mechanisms so that the 
secured lender becomes aware of the potential for financial distress before the 
company is actually past the tipping point of insolvency.66 A breach of a covenant may 
constitute an event of default, or may trigger other consequences such as payment 
accelerations or a review of the terms of the loan. If the debtor gets into a position 
where it may breach one or more covenants, it may need to seek a waiver or variation 
of those covenants.67   

It is common for the senior lender to be given the power to cause the debtor company 
to appoint an investigating accountant who can report back to the company and its 
secured lenders on the financial state of the business and likely asset recovery rates.68 
It is also common for only the most senior lenders to be involved in an informal rescue 
attempt. Ideally, the arrangement between the debtor company and the senior secured 
lender will allow the company to continue meeting its other core obligations so that the 
company does not default on its obligations, which may trigger enforcement action, 
adverse publicity and potentially liquidation.69 The informal rescue process may involve 
several distinct phases, including the short-term stabilisation plan, which (if successful) 
will lead to medium-term and long-term plans that implement balance sheet 
restructuring measures.70 The disadvantage with informal rescue attempts is that they 
depend on the consent of the affected creditors. 

Formal rescue laws provide a mechanism to undertake a similar process to an informal 

 
64 Esteban Buljevich, Cross-Border Debt Restructurings (Euromoney Books, 2005) Ch 2, 3; Chris 
Howard and Bob Hedger, Restructuring Law & Practice (Butterworths, 2nd ed, 2014) Ch 4. 
65 See further, Charles Adams, ‘An economic justification for corporate reorganizations’ (1991) 20(1) 
Hofstra Law Review 117. 
66 For a review of financial covenants, see: Geoffrey Mann et al, Australian Corporate Finance Law 
(LexisNexis AU, online service) [3A.180]; Louise Gullifer and Jennifer Payne, Corporate Finance Law: 
Principles and Policy (Hart Publishing, 3rd ed, 2020) Ch 6.  
67 Chris Howard and Bob Hedger, Restructuring Law & Practice (Butterworths, 2nd ed, 2014) Ch 2; 
James Bromley, Jane Van Lare, Kara Hailey and Victor Chiu, ‘Arriving at a Compromise with, and 
Identifying Key Stakeholders:  Waivers, Amendments, and Standstills, Participations, Debt Buy-backs, 
Intercreditor Agreements and Make Whole Provisions’ in Christopher Mallon, Shai Waisman and Ray 
Schrock (eds), The Law and Practice of Restructuring in the UK and the US (Oxford University Press, 
2nd ed, 2017) Ch 5. 
68 For an overview of investigating accountant’s roles see: James O’Donovan, Company Receivers and 
Administrators (Westlaw AU, online service) [3.1090]. 
69 See generally, Sarah Paterson, Corporate Reorganization Law and Forces of Change (Oxford 
University Press, 2020) (which argues that any assessment of restructuring laws should distinguish 
between large company restructures involving only senior secured lenders and smaller companies that 
involve mostly junior unsecured creditors). 
70 See further Esteban Buljevich, Cross-Border Debt Restructurings (Euromoney Books, 2005) Ch 4. 
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rescue attempt but with a greater degree of formality and with the capacity to bind (at 
least some) dissenting creditors. However, a formal legal process brings with it rights 
under the Corporations Act, such as the right of an administrator to continue dealing 
with assets subject to a circulating security interest.71 A formal legal appointment also 
brings in the court as the overall supervisor of the administration. In voluntary 
administration, courts can give permission to administrators to undertake certain 
actions,72 can vary personal liability or extend indemnities73 and may also issue orders 
limiting the rights of secured parties.74 

It is common for formal rescue mechanisms to be used in conjunction with informal 
arrangements. Formal mechanisms can be used to implement a sale process that has 
been discussed prior to the formal appointment. This may be necessary to address 
dissenting creditors, such as revenue authorities and lessors of property that will no 
longer be used by the company during restructuring.75 Importantly, the formal 
appointment provides breathing room (a statutory moratorium) for the administrator to 
investigate what the potential future options for the company might be.  

1.4 THE NATURE OF CORPORATE RESCUE LAWS 

1.4.1 Defining corporate rescue laws 

The discussion above centred on what corporate rescue attempts involve, focussing 
mostly on the commercial features of the process. This section examines the role of 
law in corporate rescue.  

Different legal systems use a variety of terms for corporate rescue laws, such as 
restructuring, reorganisation, rehabilitation, judicial management, administration, 
compositions and arrangements. Professor Harmer (whose ALRC report led to the 
introduction of Part 5.3A)76 wrote that the term corporate rescue laws is:77 

‘used loosely and more as a generic description of a variety of processes which might produce 
different results. In some jurisdictions, the rescue process appears to be a near neighbour and 
almost an extension of the liquidation process; in other jurisdictions, those processes may be 
at serious odds with one another.’  

Professor Harmer advocated a definition of corporate rescue law as one that is used 
to operate and preserve (and hopefully enhance) the value of the business assets of 
an insolvent corporation.78 Professors Finch and Millman define rescue as ‘a major 
intervention necessary to avert eventual failure of the company’.79 Comments in the 

 
71 Corporations Act 2001 (Cth) s 442B. 
72 See for example, Corporations Act 2001 (Cth) s 442C. 
73 Corporations Act 2001 (Cth) s 447A; Mentha; Re Griffin Coal Mining Co Pty Ltd [2010] FCA 1469; 
(2010) 82 ACSR 142. 
74 Corporations Act 2001 (Cth) s 441D. 
75 Lam Soon Australia Pty Ltd v Molit (No 55) Pty Ltd (1996) 70 FCR 34. 
76 Australian Law Reform Commission, General Insolvency Inquiry, Report No 45 (AGPS, 1988). 
77 Ron Harmer, Report of the Working Group on Rehabilitation, [4.3], available on the GILD database 
(accessed 1 September 2013) www.worldbank.org. See also World Bank, Principles for Effective 
Insolvency and Creditor Rights Systems 2021. 
78 Ron Harmer, Report of the Working Group on Rehabilitation, [4.3] available on the GILD database 
(accessed 1 September 2013) www.worldbank.org. See also UNCITRAL, Legislative Guide on 
Insolvency Law, 2005, which describes this process as reorganisation. 
79 Vanessa Finch and David Millman, Corporate Insolvency Law: Perspectives and Principles 
(Cambridge University Press, 3rd ed, 2017) Ch 6. 
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UK Parliament during the introduction of major company rescue law reforms explained 
that one of the purposes of the laws was to ensure that ‘viable companies do not go 
to the wall unnecessarily’.80 Professor McCormack has written that corporate rescue 
laws are aimed at preserving the business or selling it as a going concern where there 
is evidence of an enterprise value surplus over liquidation.81 The European Union’s 
directive on preventative rehabilitation, issued in 2019, states that its aims are to foster 
laws in the EU that would focus on rescue through preventative measures against 
potential liquidation, recovering value for stakeholders and providing a ‘second 
chance’ for businesses through debt exchanges and restructuring.82  

These sentiments have been echoed in the recent reforms to corporate insolvency in 
Australia, which have been introduced to encourage directors to attempt to restructure 
businesses to allow them to continue trading, rather than shut them down due to 
concerns about personal liability for insolvent trading, so as to avoid liquidation or to 
provide a better return through a going concern sale.83  

The comparison between corporate rescue and liquidation is a common theme in 
discussions about corporate rescue laws. The goal of an effective corporate rescue 
law is to provide a better outcome than may otherwise be available through a 
liquidation sale. The question as to whose interests this better return may serve is 
discussed further in Chapter 2.  

The working definition of corporate rescue laws that will be used in this thesis is: 

 ‘Legal procedures that aim to provide an opportunity for companies in 
financial distress to restructure their affairs so as to avoid liquidation or 
provide for a going concern sale of the business’ 

Note that this does not exactly match the goals of Part 5.3A as stated in s 435A 
because it does not mention a better return to members and creditors than an 
immediate liquidation. It is argued that maximising efficient distribution to creditors is 
the goal of liquidation, not corporate rescue.84    

The background to the introduction of voluntary administration is examined in Chapter 
2, while its nature and scope is discussed in Chapter 3. 

1.4.2 The role of law in facilitating corporate rescue 

The law has an important role in corporate rescue efforts as it recognises and enforces 
the basic contractual and other legal rights that the stakeholders have in the business 
that is in financial distress. The law of contract, property law, tax law, secured 
transactions law and general corporate law (including securities regulation, capital 
reorganisation law and mergers and acquisitions law) all play an important role in 
determining the rights and liabilities of stakeholders in a rescue attempt. These rights 

 
80 Lord McIntosh of Haringey, as cited in Productivity Commission, Business Set-Up, Transfer and 
Closure: Inquiry Report (September, 2015), Box 13.2. 
81 Gerard McCormack, Corporate Rescue Law: An Anglo-American Perspective (Edward Elgar, 2008), 
p 4. 
82 Directive (EU) 2019/1023 of the European Parliament and of the Council of 20 June 2019 on 
preventive restructuring frameworks, [1]. 
83 Explanatory Memorandum to the Treasury Laws Amendment (2017 Enterprise Incentives No. 2) Bill 
2017 (Cth) p 1. 
84 See Kylie Lightman, ‘Voluntary administration: the new wave or the new waif in Insolvency Law?’ 
(1994) 2(2) Insolvency Law Journal 59, who argues against the rehabilitation goal of Part 5.3A in favour 
of maximising returns. 
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and potential liabilities will shape the attitudes and inclination of stakeholders to a 
rescue proposal. The restructuring effort is negotiated very much in the shadow of the 
law, with the backdrop of a liquidation of the assets if the rescue attempt fails. For 
example, if a secured creditor is likely to obtain full payment in liquidation, it may be 
less inclined to support a rescue compared with a situation where it is under-secured 
and needs a successful rescue to recover its debt in full.  

One central role for corporate rescue laws is to deal with pre-insolvency rights in the 
context of trying to rehabilitate the business, which may involve some alteration of 
these rights. One fundamental difference between economic and progressive theories 
of corporate rescue is whether, and how, insolvency law should alter pre-insolvency 
rights. This is discussed further in Chapter 2.  

Furthermore, the law may be used to force dissenting creditors to accept a rescue 
proposal that may provide the best chance of saving the business, even where it may 
not be their preferred option and, indeed, even where they may receive less than if 
they were permitted to enforce their legal rights. The automatic stay that is available 
in certain formal insolvency appointments can also be beneficial here.  

1.4.3 Formulation of corporate rescue laws  

The formulation of corporate rescue laws is influenced by a number of factors,85 
including domestic lobbying from interest groups, reports from law reform and policy 
working groups, as well as international law reform and recommendations by 
multinational legal advisory bodies. Two of the most influential international reports 
relating to corporate insolvency and rescue laws are:86 

• World Bank, Principles for Effective Insolvency and Creditor Rights Systems, 
2021; and 

• UNCITRAL, Legislative Guide on Insolvency Law, 2005. 

Both of these reports contain a set of guiding principles that can be used to shape and 
inform the structure and content of national insolvency laws. These initiatives are 
particularly important for developing countries that may not have clearly defined 
insolvency systems that facilitate rescue. Both sets of principles note the important 
role that restructuring plays in the economic system and recommend that formal and 
informal restructuring be supported by an efficient legal framework.87  

The following features are widely recognised as important features of effective 
corporate rescue laws:88 

• support informal rescue techniques; 

• provide sufficient flexibility in the terms of any restructuring agreement to allow 
the parties to choose a rescue plan that suits the particular circumstances;  

 
85 See generally Bruce Carruthers and Terence Halliday, Rescuing Business (Oxford University Press, 
1998); David Skeel, Debt’s Dominion (Princeton University Press, 2003). 
86 See also INSOL International, Statement of Principles for a Global Approach to Multi-Creditor 
Workouts II, 2017; Directive (EU) 2019/1023 of the European Parliament and of the Council of 20 June 
2019 on preventive restructuring frameworks. 
87 World Bank, Principles for Effective Insolvency and Creditor Rights Systems, 2021, Principles B4, B5 
and C14; UNCITRAL, Legislative Guide on Insolvency Law, 2005, Principle 3, Rec 1(c), 2. 
88 See also Corporations and Markets Advisory Committee, Discussion Paper: Rehabilitating large and 
complex enterprises in financial difficulties (2003) [1.1]. 
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• encourage the management of the debtor to be pro-active in addressing the 
company’s circumstances, and also to be open and transparent with relevant 
stakeholders involved in the rescue attempt; 

• provide efficient mechanisms that keep the costs and complexity of the rescue 
attempt to a minimum; 

• provide a framework that promotes fast and efficient processes, including for 
dispute resolution between stakeholders; 

• impose protections on the debtor company and its assets to allow for an 
assessment of prospective courses of action that may include a viable rescue 
plan; and 

• allow for dissenting creditors to be bound by a rescue plan, provided a sufficient 
proportion of the creditors agree to the plan. 

The application of these features to voluntary administration will be critically assessed 
in Chapter 6.  

1.5 WHY ARE SEPARATE CORPORATE RESCUE LAWS NEEDED? 

Corporate rescue laws are necessary because not all cases of financial distress can 
be resolved through informal workouts, which depend upon the consensus of key 
stakeholders such as senior secured lenders. While formal insolvency procedures 
provide a way to bind dissenting creditors, and moratorium periods to protect the 
company and its assets from enforcement action, each of the alternatives to Part 5.3A 
have features that limit their utility for rescuing distressed businesses.   

Liquidation is not usually a suitable vehicle for corporate rescue. The initiation of 
liquidation will usually limit the prospects of the company’s business continuing. 
Liquidators are required to publicise their appointment and the company’s public 
documents must disclose that it is in liquidation.89 This may make creditors and 
customers reluctant to continue dealing with the company, or to continue dealing with 
the company without payment up front. Customers may become concerned about 
continued supplies and look elsewhere for suppliers. Key employees with portable 
skills may seek alternative employment because of concerns about long-term 
employment. Furthermore, companies that enter liquidation are not given protection 
against the exercise of ipso facto clauses in contracts that may allow a contractual 
counterparty (such as a customer or supplier) to vary or terminate the contract due to 
the appointment of the liquidator. This can lower or even destroy completely the value 
of the going concern value of the business. Protection is offered against ipso facto 
clauses in voluntary administration,90 schemes of arrangement91 and receivership 
appointments over the whole or substantially the whole of the company’s assets.92   

Trading on a business in liquidation is difficult because there are legal limitations on 
how long a liquidator can trade on a business, at least without obtaining the permission 
of the court or the creditors.93 Court-appointed liquidators also cannot implement a 

 
89 Corporations Act 2001 (Cth) ss 537, 541. 
90 Corporations Act 2001 (Cth) s 451E. 
91 Corporations Act 2001 (Cth) s 415D. 
92 Corporations Act 2001 (Cth) s 434J. 
93 Corporations Act 2001 (Cth) ss 477(2B), 493. 
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compromise of debts without obtaining the consent of each creditor who is to be 
bound.94 This confines the ability of court liquidators to implement a debt restructuring 
to cases of complete creditor approval, which may be very difficult to achieve. Often 
the biggest problem with liquidation is that there is simply not enough money to 
continue trading the business, which makes it difficult to pay employees, satisfy tax 
and leasing obligations and to continue paying suppliers. Equipment may need 
maintenance, creditors may be uncooperative because of late and outstanding 
payments and landlords and other lessors may be threatening termination of leasing 
contracts due to unpaid rent or unrectified defaults. The difficulties in trading on the 
business may necessitate individual asset sales, even in situations where keeping the 
business running would produce a better return for creditors than a quick asset sale. 
This may lead to sub-optimal returns for a number of reasons.95  

Furthermore, while there is an automatic stay that operates over most enforcement 
action during liquidation,96 it does not extend to secured creditors or to owners or 
lessors of property used by the company.97 Unsecured creditors are bound by the stay 
and are compelled to substitute their individual debt enforcement rights for a right to 
participate in the collective liquidation process in the hope of receiving some return on 
their debt. After returns to creditors are finalised the company is deregistered and 
ceases to exist, although its former business may continue to operate in some capacity 
if it was sold as a going concern by the liquidator. 

Creditors’ scheme of arrangements under Part 5.1 also do not provide an optimal 
framework for rescuing distressed businesses.98 Although schemes provide protection 
against ipso facto clauses,99 schemes can take considerable time to formulate and 
implement as they require two separate court approvals. It is possible to include a stay 
against enforcement action pending the final approval of a scheme.100 Schemes also 
offer the benefit of being able to bind secured creditors, although not owners or lessors 
of property where those persons are not also creditors.101 However, each year there 

 
94 Re Switch Telecommunications Pty Ltd (in liq); Ex parte Sherman [2000] NSWSC 794; (2000) 35 
ACSR 172, [20] (citing Re Albert Life Assurance Co (1871) LR 6 Ch App 381, 386); Re Dean-Willcocks; 
Alpha Telecom (Aust) Pty Ltd (in liq) [2004] NSWSC 738; (2004) 50 ACSR 15, [21]. 
95 For empirical evidence of lower returns in piece meal auctions compared with going concern sales 
see: Espen Eckbo and Karin Thorburn, ‘Automatic bankruptcy auctions and fire sales’ (2008) 89(3) 
Journal of Financial Economics 404. 
96 Corporations Act 2001 (Cth) ss 471-471B (compulsory liquidation); 500 (voluntary liquidation). 
97 Corporations Act 2001 (Cth) s 471C. Note that the stay in voluntary liquidation only applies to the 
property of the company and to proceedings against the company, so secured parties may take action 
to enforce their interests in the secured collateral: s 500. 
98 Australian Law Reform Commission, General Insolvency Inquiry, Report No 45 (AGPS, 1988), [46]. 
There have been calls to remove creditors schemes due to their low usage, Christopher Symes, ‘Is it 
time to repeal or relocate Pt 5.1?’ (2002) 2(9) Insolvency Law Bulletin 149. However, in recent years 
there have been several large company restructures using creditors schemes: see Michael Murray and 
Jason Harris, Keay’s Insolvency: Personal and Corporate Law and Practice (Thomson Reuters, 10th 
ed, 2018) Ch 21; Jason Harris, ‘Class warfare in debt restructuring: does Australia need cross-class 
cram down for creditors' schemes of arrangement?’ (2017) 36(1) University of Queensland Law Journal 
73. 
99 Corporations Act 2001 (Cth) s 415D. 
100 Corporations Act 2001 (Cth) s 411(16); Re Boart Longyear Ltd [2017] NSWSC 537; (2017) 318 FLR 
226. 
101 This is because the scheme must be between the company and its creditors: Corporations Act 2001 
(Cth) s 411(1). 
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are very few creditors’ schemes implemented in Australia102 and where schemes are 
used, they tend to involve large and complex companies with high levels of secured 
debt.103  

Receivership does not provide a suitable vehicle for corporate rescue because it does 
not offer a moratorium against enforcement action against the company. Most 
receivership appointments are made by secured creditors seeking to protect the value 
of their secured collateral. Although receivers may attempt to rescue a distressed 
business, they will only do so if it is in the best interests of the appointing creditor, to 
whom they owe their paramount duty.104 A court-appointed receiver will have the goal 
of preserving the company and its assets from imminent risk rather than rescuing the 
business for a longer-term recovery. However, it is interesting to note that the Cork 
Report in England viewed receivership as a good vehicle for rescue given the 
prevalence of company charges in England. The Cork Report viewed administration 
as providing an opportunity for rescue where there was no major secured creditor.105 
This explains the original veto power over the administrator’s appointment given to 
holders of ‘qualifying floating charges’, which was subsequently removed by the 
Enterprise Act 2002 (UK).106     

Voluntary administration offers several advantages as a corporate rescue law. First, it 
can be initiated relatively easily and quickly by the company’s directors. No court 
approval is needed to appoint an administrator. Second, the procedure imposes a 
strong moratorium against enforcement action during administration, while still 
protecting the rights of secured creditors. Third, the court is given broad powers to 
assist and supervise the administration, including the power to alter the operation of 
Part 5.3A to meet the needs of a particular administration. Fourth, the procedure is not 
designed to last for a prolonged period, usually no more than 30 business days 
(although an extension from the court is possible). Finally, entry into a restructuring 
plan (the DOCA) is relatively straightforward, with no need to separate creditors into 
voting classes, although the DOCA cannot affect the enforcement rights of secured 
creditors or owners and lessors of property used by the company. The operation of 
voluntary administration is discussed further in Chapter 3.    

1.6 RESEARCH QUESTIONS 

This thesis asks the question as to whether the first 25 years’ experience of voluntary 
administration demonstrates that it has achieved, and is being used to achieve, the 
stated purpose in s 435A. The goal of the regime as expressed in the Harmer Report 
was to provide a statutory mechanism that would facilitate the rescue and rehabilitation 

 
102 ASIC insolvency statistics show only 10 creditors’ schemes used in the last 3 years (2015-2018): 
Australian Securities and Investments Commission, Insolvency Statistics: Series 1, Companies 
Entering External Administration (February 2018). 
103 See for example the restructuring of the large publicly listed companies Centro, Nine Entertainment 
and Boart Longyear, discussed in Jason Harris, ‘Class warfare in debt restructuring: does Australia 
need cross-class cram down for creditors' schemes of arrangement?’ (2017) 36(1) University of 
Queensland Law Journal 73. 
104 Expo Ptd Ltd (in liq) v Chant (1979) 4 ACLR 679. 
105 United Kingdom Insolvency Law Review Committee, Report on Insolvency Law and Practice, Cmnd 
8558 (1982), [495], [496]. 
106 See Ian Fletcher, The Law of Insolvency (Sweet and Maxwell, 5th ed, 2017) [14-005]; Vanessa 
Finch and David Millman, Corporate Insolvency Law: Perspectives and Principles (Cambridge 
University Press, 3rd ed, 2017) Ch 6, 8.  
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of companies in financial distress, or at least to provide a period of time in which the 
company’s affairs could be managed for a better outcome than was offered by other 
existing statutory regimes (namely schemes of arrangement, receivership, official 
management or liquidation).107  

If the only measure of success is whether it has provided a better outcome than the 
legal mechanisms available in 1988 (namely: receivership, liquidation, schemes of 
arrangement and official management), then voluntary administration appears to have 
achieved its goal, as several government reports that considered insolvency in the 
decade following its introduction concluded that it was a success (see below [1.8]).  

However, this thesis is not limited to assessing whether voluntary administration 
achieves its statutory purpose, but rather asks the broader question of whether the 
voluntary administration regime provides an optimal framework for facilitating 
corporate rescue? Rescue in this context involves saving the business or facilitating a 
going concern sale, not merely positioning the company to provide a better return for 
creditors than liquidation. This is the primary research question. The working 
hypothesis that has underpinned the research in this thesis has been: 

‘That voluntary administration, as currently structured, does not provide an 
optimal legal regime for facilitating corporate rescue attempts in Australia.’ 

The subsidiary research questions will determine whether there are any features of 
Australia’s corporate insolvency laws that may hinder or limit the utility and efficacy of 
voluntary administration for corporate rescue attempts. This will involve a critical 
analysis of the main features of voluntary administration by posing the following 
questions: 

1. Whether Part 5.3A provides a sufficiently flexible regime to promote corporate 
rescue in different types of companies (i.e. large and small; complex and 
simple)? 

2. Whether voluntary administration is used appropriately by directors?  

3. Whether the powers of particular creditors assist or hinder corporate rescue 
through voluntary administration? 

4. Whether administrators have too much liability and responsibility?  

5. Whether the duration, complexity and cost of voluntary administration is 
appropriate?  

These are matters that are addressed in insolvency systems in many jurisdictions, 
including several that share the common law legal system that Australia operates 
under and that have a similar market-based economy with strong capital markets and 
financial systems. The thesis therefore draws on comparative perspectives as part of 
the analysis. This analysis will be undertaken in Chapter 5. Chapter 6 suggests 
potential law reform that may be useful in making voluntary administration a more 
effective corporate rescue regime. 
  

 
107 Australian Law Reform Commission, General Insolvency Inquiry, Report No 45 (AGPS, 1988), [58]-
[59].  
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1.7 RESEARCH METHODOLOGY  

This thesis uses a mixed methods approach that includes completion and analysis of 
qualitative and quantitative research, discourse analysis, doctrinal legal analysis, 
comparative law and law reform methodologies. A theoretical justification for corporate 
rescue laws will be discussed in Chapter 2. Chapter 2 also critically evaluates the 
historical development of corporate rescue as a social, political and legal policy 
objective, undertaken through a comparative analysis of Australia, England and the 
United States in order to situate Part 5.3A within the contemporary social, economic 
and political climate of Australia in the 21st Century and makes the argument that 
formal corporate rescue laws are needed to fulfill a number of important social and 
legal policy goals. This discussion draws on historical legal and non-legal documentary 
materials in the form of commentaries and scholarly publications from those 
jurisdictions examined since the development of modern company law in 1844.    

After establishing that corporate rescue laws are justifiable and necessary, in Chapter 
3 the thesis undertakes a brief doctrinal explanation of how voluntary administration 
works, and how its features are shaped by court processes. This will draw on primary 
and secondary legal materials in the form of Australian legislation and cases, law 
reform reports and scholarly publications from Australia and overseas.   

A significant portion of this thesis involves empirical legal research, which is discussed 
in Chapters 4A-4C. Quantitative analysis is undertaken in Chapter 4A by producing 
a descriptive statistical study to help understand how voluntary administration typically 
works. The study involved generating statistics from an original data set of all 
companies that entered voluntary administration from the period between 1993 and 
2018. The data set was built from an excel spreadsheet purchased from ASIC covering 
all companies that entered all forms of external administration between 1993 and 
2018, which was then narrowed to only those companies that entered voluntary 
administration (form code 505U). A random 5% sample was generated for each year 
using the random data sort allocation function in Microsoft Excel. The sample data 
(namely the Australian Company Number for each company selected) was used to 
search for relevant documents lodged with ASIC both before and after the 
commencement of administration to identify several variables that highlight features 
of companies in administration. As discussed in the literature review below in [1.8], 
this research adds to the pool of existing knowledge by providing a comprehensive 
statistical explanation of how voluntary administration works and how it has developed 
over 25 years.   

Chapter 4B provides qualitative analysis through the examination of results from an 
online anonymous survey of public accountants and insolvency professionals during 
2015. The surveys asked about the respondents’ views and experience with voluntary 
administration and creditors’ voluntary liquidation.  

Chapter 4C provides qualitative data drawn from 40 semi-structured interviews 
conducted in 2019 with insolvency stakeholders, including insolvency practitioners, 
lawyers, turnaround advisors, bankers, and credit managers. The qualitative data 
identifies strengths and weaknesses in the voluntary administration regime as an 
effective mechanism for promoting corporate rescue in Australia.  

Chapter 5 of the thesis draws on socio-legal approaches through analysis of survey 
and interview data, and through discourse analysis of law reform and parliamentary 
reports and scholarly books and articles to assist in answering the primary research 
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question through a critical evaluation of the subsidiary research questions.  

This thesis was commenced in 2012, at a time when many Australian businesses were 
still suffering the financial effects of the Global Financial Crisis. Towards the end of the 
thesis candidature, the COVID-19 pandemic placed even greater financial pressure 
on businesses both large and small. The role of efficient corporate insolvency laws is 
crucial to promoting competitive capital markets as well as recognising and addressing 
distributional concerns regarding the effect of insolvency on corporate stakeholders. 
The goal of voluntary administration is central to these concerns, but there is currently 
no detailed study that has examined how voluntary administration might best achieve 
its goals, particularly with the benefit of empirical analysis. The lack of comprehensive 
data on how voluntary administration works and how the procedure is perceived by 
key stakeholders significantly hinders effective policy analysis. This study will provide 
a better understanding of what is working and what can be improved so that voluntary 
administration can better promote a corporate rescue culture, which is discussed in 
Chapter 6. That chapter also recommends potential reforms to help the new Part 5.3B 
small business restructuring procedure work better for Micro, Small and Medium 
Enterprises (‘MSME’). 

1.8 LITERATURE REVIEW 

Voluntary administration has been the subject of extensive discussion in scholarly 
books and articles since its commencement in 1993. The majority of these 
contributions have involved doctrinal analysis of particular aspects of the rules and 
procedures in Part 5.3A.  

The author has written extensively on the operation of different aspects of voluntary 
administration, such as reporting obligations of administrators;108 the scope of 
DOCAs;109 corporate groups and administration;110 issuing shares during 
administration;111 the treatment of equity holders in administration;112 ipso facto clauses 
in contracts;113 the power of the courts during administration,114 moving from 

 
108 Jason Harris, ‘Unpacking the Ten Network Administration' (2017) 28(4) Journal of Banking & Finance 
Law and Practice 343. 
109 Jason Harris, ‘Adjusting creditor rights against third parties during debt restructuring', (2011) 19(1) 
Insolvency Law Journal 22; Jason Harris, 'Charting the Limits of Insolvency Reorganisations: Lehman 
Brothers Holdings Inc v City of Swan' (2010) 32(1) Sydney Law Review 141. 
110 Jason Harris, 'Corporate group insolvencies: Charting the past, present and future of pooling 
arrangements' (2007) 15(2) Insolvency Law Journal 78. 
111 Jason Harris, 'Using voluntary administration to dilute minority shareholdings' (2016) 28(1) Australian 
Restructuring Insolvency and Turnaround Association Journal 22. 
112 Jason Harris and Michael Legg, 'What price investor protection? Class actions vs Corporate rescue' 
(2009) 17(4) Insolvency Law Journal 185; Anil Hargovan and Jason Harris, 'The Shifting Balance of 
Shareholders' Interests in Insolvency: Evolution or Revolution?' (2008) 31(2) Melbourne University Law 
Review 591; Anil Hargovan and Jason Harris, 'Shareholders as creditors: a response to the CAMAC 
discussion paper on law reform' (2008) 22(2) Australian Journal of Corporate Law 135. See also Colin 
Anderson and David Morrison, 'Seen but not heard? The significance of shareholders under Pt 5.3A of 
the Corporations Act' (2008) 16(4) Insolvency Law Journal 222. 
113 Jason Harris and Christopher Symes, ‘Be careful what you wish for! Evaluating the ipso facto 
reforms’ (2019) 34(1) Australian Journal of Corporate Law 84. 
114 Jason Harris, 'The constitutional basis of s 447A: Is it a power without limit?' (2006) 14(3) Insolvency 
Law Journal 135. 
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administration into liquidation,115 and comparing Part 5.3A with the new Part 5.3B.116  

There has been limited scholarly work on the theoretical underpinnings of voluntary 
administration. Associate Professor Colin Anderson,117 Associate Professor 
Routledge118 and Lightman119 have all used law and economics as an approach to 
assess whether voluntary administration operates in an economically efficient manner. 
Professor Helen Anderson120 has used a variety of perspectives to point out suggested 
theoretical inconsistencies and weaknesses in the regime. The broader literature 
regarding the theoretical underpinnings of corporate rescue laws is vast, although 
mostly assessed from a North American perspective, and is critically evaluated in 
Chapter 2.    

Several academics and practitioners have discussed whether voluntary administration 
represents an appropriate policy, given the potential for its abuse.121 However, most 
scholarly analysis of administration has focussed on particular stakeholders and 
discussed whether voluntary administration provides sufficient protection for their 
rights: 

• unsecured creditors;122 

• employees;123 

 
115 Jason Harris and Bruce Gordon, 'Lost in Transition: Section 447A and the question of members' 
rights when a company transitions from voluntary administration to a creditors' voluntary liquidation' 
(2005) 13(2) Insolvency Law Journal 96. See also Colin Anderson, 'Ending a means to an end: transition 
from the voluntary administration process to a deed of company arrangement or liquidation' (2004) 
23(1) University of Tasmania Law Review 15. 
116 Jason Harris and Christopher Symes, ‘The chimera of restructuring reform: An opportunity missed 
for MSMEs in Pt 5.3B’ (2021) 36(2) Australian Journal of Corporate Law 182. 
117 Colin Anderson, 'Commencement of the Part 5.3A procedure: some considerations from an 
economics and law perspective' (2001) 9(2) Insolvency Law Journal 4; Colin Anderson, 'Decision-
making in a voluntary administration (2004) 22(3) Company and Securities Law Journal 163. 
118 James Routledge, 'Part 5.3A of the Corporations Law (Voluntary Administration): creditors' bargain 
or creditors' dilemma?' (1998) 6(3) Insolvency Law Journal 127. 
119 Kylie Lightman, 'Voluntary administration: the new wave or the new waif in Insolvency Law?' (1994) 
2(2) Insolvency Law Journal 59. 
120 Helen Anderson, 'Theory and reality in insolvency law: some contradictions in Australia' (2009) 27(8) 
Company & Securities Law Journal 506. 
121 Intan Eow, ‘The Door to Reorganisation: Strategic Behaviour or Abuse of Voluntary Administration?’ 
(2006) 30(2) Melbourne University Law Review 300; Saul Fridman, ‘Voluntary Administration: Use and 
Abuse’ (2003) 15(2) Bond Law Review 331; Sandra McColl, 'Voluntary administrations: How well are 
they working?' (2001) 12(3) Australian Journal of Corporate Law 194; Paulina Fishman, ‘To the 
Purpose: Unduly Narrow Standing under s 447C’ (2021) 29(1) Insolvency Law Journal 26. 
122 Helen Anderson, ‘Theory and reality in insolvency law: some contradictions in Australia’ (2009) 27(8) 
Company & Securities Law Journal 506; Beth Nosworthy and Christopher Symes, 'Prepayment 
consumer creditors: a special case for insolvency proceedings?' (2017) 25(1) Insolvency Law Journal 
29. 
123 Colin Anderson, ‘The treatment of employee priority in a Deed of Company Arrangement’ (2009) 
17(3) Insolvency Law Journal 147; Helen Anderson, ‘Directors' Liability for Unpaid Employee 
Entitlements: Suggestions for Reform Based on their Liabilities for Unremitted Taxes’ (2008) 30(3) 
Sydney Law Review 470; Michael Gronow, ‘Insolvent corporate groups and their employees: The case 
for further reform’ (2003) 21(3) Company & Securities Law Journal 188; David Noakes, ‘Measuring the 
impact of strategic insolvency on employees’ (2003) 11(2) Insolvency Law Journal 91; Paula Darvas, 
‘From the outside looking in: employees and voluntary administration’ (2001) 29(2) Australian Business 
Law Review 409. 
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• lessors;124 

• contractual counterparties with ipso facto clauses;125 

• directors;126 

• franchisees.127 

The role and powers of the court has also been a common area for scholarly 
analysis.128 

Soon after the commencement of voluntary administration several academic 
commentators queried whether the new regime would be successful and made wide 
ranging recommendations for reform.129 Lipton argued that major secured creditors 
had too much influence over the procedure,130 although others (such as Lightman) 
argued that this was necessary to prevent adverse changes in corporate credit 
markets. Lightman predicted in 1994 that voluntary administration would not be a 
success, except as a slight improvement over creditors schemes of arrangement.131 
Rose and Law highlighted several perceived shortcomings with Part 5.3A, including 
the short time frames available for administrators, the cost of administration and 
extensive personal liability of administrators, and the limited categories of persons able 
to appoint an administrator.132  

Some of the issues raised in these initial assessments, particularly timing constraints, 
rules relating to the conduct of creditor meetings, and administrator independence and 
powers, were also raised in a subsequent report by the Legal Committee of the 
Corporations and Securities Advisory Committee in 1998 (which also noted that 

 
124 Andrew Gormley, ‘How can a lessor stop a lessee's administrator running its property into the 
ground?’ (2006) 14(2) Insolvency Law Journal 81; Cameron Cheetham and David Greenberg, ‘A tenant 
in the building is worth two in the bush: Dealing with corporate tenants who are insolvent’ (2010) 38(3) 
Australian Business Law Review 150. 
125 Nicholas Mirzai, ‘Ipso facto clauses: Should they be enforceable under Pt 5.3A?’ (2011) 19(1) 
Insolvency Law Journal 4. 
126 Nuncio D’Angelo, ‘What directors need to consider before calling in an administrator – and it's not 
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administration had been ‘very successful’).133 That year also saw the publication of a 
report by the Australian Securities Commission into the use of administrations in New 
South Wales from 1993-1997, which showed the wide support for the procedure.134 
The Corporations and Markets Advisory Committee (‘CAMAC’) considered whether 
voluntary administration should be replaced in its 2004 report on ‘Rehabilitating large 
and complex enterprises in financial difficulties’, but found ‘overwhelming support in 
submissions for retaining VA’ and ‘no compelling need, or intrinsic shortcoming in the 
VA procedure’ which required it to be replaced or supplemented by a new procedure.135 
The CAMAC Report highlighted several procedural amendments that could be made 
to increase the utility of administration for large and complex restructurings, particularly 
rules relating to creditor meetings, timing of the procedure, facilitating debt for equity 
swaps by allowing court approval to require share transfers under a DOCA and 
allowing for pooling for corporate groups in administration. The Commonwealth 
Parliamentary Joint Committee on Corporations and Financial Services report 
‘Corporate Insolvency Laws: A Stocktake” in 2004 also found widespread support for 
administration, noting ‘[t]he general view express in submissions was that the VA 
process is a useful and valuable procedure for companies that may be facing 
collapse’136 although again noting several areas for procedural reforms.  

Several amendments were made to corporate insolvency laws in 2007, with many of 
the prior recommendations relating to the timing, meeting procedures and reporting 
obligations in administration as discussed in previous reports were finally 
implemented.137 One of the most significant changes was to make a creditors’ 
voluntary liquidation faster and easier to commence. According to ASIC’s Insolvency 
Statistics Series 2, this saw a substantial increase in the numbers of creditors’ 
voluntary liquidation (‘CVL’) appointments going from 1,975 in FY06-07 (26% of all 
companies entering external administration in that year) to 3,682 in FY08-09 (36% of 
all companies entering external administration in that year) and eventually to 4,995 in 
FY12-13 (46% of all companies entering external administration in that year). By 
comparison, voluntary administrations were the most popular form of external 
administration for companies from FY99-00 to FY05-06, making up almost 1/3 of all 
companies entering into external administration during that time. Since the 2007 
reforms commenced the proportion of companies that enter external administration 
each year has fallen to just 15% in FY16-17. It seems that CVLs have taken up a 
significant proportion of what were previously voluntary administrations.  

The changes in appointment rates for voluntary administrations is significant because 
the detailed reports into administrations from 1998-2004 all were undertaken at a time 
when the administration procedure was the most popular form of external 
administration and all of the reports noted how popular the procedure was and that it 
seemed to have widespread support. Associate Professor Colin Anderson rightly 
points out that widespread use does not mean that the procedure is necessarily 
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successful, but merely that the market appears to view the procedure as useful.138      

There have been several empirical studies of voluntary administration that provide 
useful data to assist with understanding how well or poorly voluntary administration is 
working, which are summarised below. Soon after administration was introduced a 
survey study of the first year of administration from 23 June 1993 to 30 June 1994 was 
undertaken by the Australian Society of Certified Practising Accountants, under the 
direction of insolvency practitioner Simon Coad.139 Coad’s survey was sent to all 
administrators appointed during that period. Coad also undertook two subsequent 
surveys of administrators in November 1993 and June 1994.140 Coad’s first survey 
found roughly half of administrations progressed to DOCAs (50.2%). The estimated 
dividends for unsecured creditors was a mean of 21.5c in the dollar (with 51% of 
respondents reporting estimated dividends of 10c in the dollar or less). Only 34% of 
the companies that entered into a DOCA involved businesses that continued to trade 
and of the remainder the administrators estimated that the return would be worse for 
creditors than an immediate liquidation. 

Shortly after Coad’s surveys, in 1995, a study of 140 DOCAs by Coopers & Lybrand 
found that 55% of administrations ended in liquidation, and a similar percentage of 
DOCAs did not involve the continued trading of the business, but rather a sale of 
assets, resulting in more than 80% of administrations not involving continuation of the 
business.141 The authors of the study (Hodson and McEvoy) argued that this was likely 
to provide creditors with a worse outcome than an immediate liquidation or 
receivership given the additional compliance obligations imposed on administrators 
making administration more expensive than those procedures.  

The Australian Securities Commission (ASIC’s former name) conducted a study of 55 
NSW-based companies that entered voluntary administration in 1998.142 The study 
concluded that voluntary administration was a success because it appeared to save 
businesses and was widely supported. The ASIC report provides statistics for the 
period 23 June 1993 to 30 June 1997, which showed that 38% of companies in 
administration entered a DOCA and, of those companies, 25% subsequently resumed 
trading. Overall, the study showed that approximately 10% of all companies that 
entered administration in the first four years appeared to be still trading. The statistics 
also showed that 37 companies out of 5,760 appeared to exit administration and 
resume trading at the end of the administration. The statistics provided in the ASIC 
study will be discussed further in Chapter 4A.   

The leading contributor of empirical research relating to voluntary administration is 
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South Wales, ASIC Research paper 98/01. The study was conducted by an insolvency practitioner 
(Barry Cook). 



 35 

Associate Professor Routledge, who has published several studies of public 
companies entering voluntary administration, much of which has been focussed on 
analysing their financial circumstances prior to entering administration. In 1998, 
Routledge published results from a survey of 270 administrators, with responses 
relating to 45 companies with an average return to unsecured creditors of 37c in the 
dollar and 49% of the companies involving either rehabilitation or a sale as a going 
concern.143 In 2000, Routledge and Gadenne published a study144 that reviewed 40 
companies (consisting of both proprietary and public companies) that entered 
voluntary administration in order to develop a model to predict successful 
reorganisation outcomes, finding that companies with higher profits, higher leverage 
and higher short term liquidity seemed to contribute to successful reorganisation 
outcomes, as did industry sector. Company size and the existence of secured creditors 
did not seem to be a determining factor. Routledge and Gadenne published a further 
study in 2005145 of 61 publicly listed companies that entered voluntary administration 
between 1999 and 2003 which found that companies that proceeded from 
administration to liquidation had higher levels of long-term debt and higher overall 
leverage while companies that used a DOCA to reorganise or sell assets tended to be 
smaller in size, lower levels of long-term debt and higher short-term debt. Routledge 
and Gadenne also published a study of 71 listed public companies that entered 
voluntary administration between 1997 and 2005, which found that companies that 
entered a restructuring DOCA had stronger financial performance and liquidity than 
companies that entered liquidation. Increases in leverage or non-current assets did 
not affect the company’s capacity to restructure, although companies that entered a 
restructuring DOCA tended to retain non-current asset levels compared with 
companies that entered liquidation which involved declines in non-current asset levels 
prior to liquidation.  

In 2009 Routledge and Morrison published a study involving 34 publicly listed 
companies from 1998 to 2004 which found that companies with higher levels of 
resource slack146 are more likely to enter a DOCA and companies that entered 
administration showed steep declines in resource slack immediately prior to 
administration.147 Most recently, Routledge published a study in 2017148 that examined 
112 publicly listed companies that entered administration between 2009 and 2015 
which found that 61% of companies in the sample entered into a DOCA although over 
half of those then entered liquidation following the DOCA and only 16% of companies 
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overall engaged in a rehabilitation DOCA rather than an asset sale or liquidation 
through a DOCA. The study also provides data explaining common characteristics of 
publicly listed companies that enter administration and finds a positive correlation 
between higher levels of institutional investors (compared with insider investors) and 
DOCAs and a negative correlation between company size and DOCAs, so that larger 
companies were less likely to enter into a DOCA.  

Frost-Drury, Greinke and Shailer examined a sample of 97 companies for the period 
between 1993-1997, which includes 13 unlisted companies that entered voluntary 
administration; 13 unlisted companies that entered liquidation and 26 unlisted 
companies that were going concerns.149 They found that companies were more likely 
to choose voluntary administration over liquidation if they had larger asset bases, 
higher leverage and less of their assets were in working capital.   

Herzberg, Bender and Brown published a study of reports by administrators to 
creditors (known as s439A reports) for 323 both public and proprietary companies that 
entered administration between July 2001 and June 2007.150 This study found that 
administrator’s recommended a DOCA in only 26.6%151 of cases with the remaining 
being liquidation recommendations.152  Of those companies that entered a DOCA, only 
44.8% of them were still registered in 2010.153 The study provides a range of useful 
data on the characteristics of companies operating under administration, including 
incidence of Director Penalty Notices (9% of reports), length of time to the second 
creditors meeting (32.3 days) and expected returns of between 7.9c (for companies 
subject to a liquidation recommendation) and 14c (for companies with a DOCA 
recommendation) and only 26.6% of companies involving statutory demands or 
winding up applications at the time of administration. 

Wellard reviewed 72 DOCAs entered into between 1 August 2012 and 31 July 2013 in 
his study published in 2014.154 The study found a weighted average return to ordinary 
unsecured creditors with a median of 5.4c in the dollar, with only 28% of the DOCAs 
involving some form of trading on of the business, the remainder being quasi-
liquidations. The study also found that typical DOCAs last less than 12 months and 
cost approximately $60,000 when combined with administration fees.  

The Productivity Commission’s report ‘Business Set-up, Transfer and Closure’ report 
in 2015 included statistics provided by ASIC on the duration of insolvencies for the 
period that ended in reregistration, however these statistics, which revealed voluntary 
administrations that ended in liquidation (without specifying whether the liquidation 
arose directly from voluntary administration or through a DOCA) took longer than 600 
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days to deregistration,155 do not break down periods of administration alone or those 
that ended in a DOCA without proceeding to deregistration. The report also noted high 
rates of companies entering administration (whether proceeding to a DOCA or not) 
that subsequently were deregistered, rising from 37% within two years after the 
commencement of the administration to 78% five years after administration.156 The 
report did however conclude that:157 

 ‘The current culture, incentives and legal framework around voluntary administration inhibit its 
effectiveness as a genuine restructuring mechanism.’  

This thesis will add to the current literature by undertaking an empirical study of 
voluntary administration in its first 25 years in order to generate descriptive statistics 
of how administrations work over a long period of time. Although several prior studies 
have involved descriptive statistics, these studies have generally covered small 
numbers of companies and have focussed on publicly listed companies. This study 
examines 5% of the total population of voluntary administrations over 25 years which 
will provide a more in-depth statistical picture to inform the primary and subsidiary 
research questions.  

This thesis will also add to the existing literature by surveying both insolvency 
practitioners and accountants as to their views on voluntary administration which no 
study has done before, although the ACPA study of the first year of administration and 
the Routledge 1998 survey both covered insolvency practitioners. This thesis also 
interviews other groups of key stakeholders in voluntary administration, which no 
previous study has done. The production and analysis of both qualitative and 
quantitative data will provide a more comprehensive basis upon which to critically 
assess whether voluntary administration and the new Part 5.3B provide an optimal 
corporate rescue regime for Australia and if not, how they might be amended to 
achieve such a goal.     

1.9 LIMITATIONS OF THE THESIS 

The law is stated as at 23 August 2021.  

The empirical work undertaken for this thesis has not included the contents of 
documents lodged with ASIC. ASIC charges fees for access to documents registered 
with it under the Corporations (Fees) Regulations 2001 (Cth). Funding was not 
obtained to acquire access to documents lodged with ASIC, such as company financial 
information, change of office holder details or copies of company charge documents. 
All references to documents registered with ASIC are to the titles of documents that 
appear listed on ASIC’s Organisation and Business Names Register up to the date of 
1 January 2019. 

The surveys discussed in Chapter 4B and the interviews discussed in Chapter 4C 
were conducted in 2015 and 2019 respectively, which occurred prior to major law 
reforms in 2017 and 2018 and prior to the COVID-19 pandemic in 2020. The 
discussion of the empirical data notes where subsequent developments have 
overtaken the points discussed in the empirical data. Survey participants (who were 
anonymous) could not be contacted to update any responses. Nonetheless the 
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responses provide a useful snapshot of industry expert views just prior to major 
amendments. Stakeholders interviewed in 2019 were not re-interviewed following the 
pandemic as at the time of analysis of the data and final submission, the pandemic 
was, and is still, ongoing.  

1.10 STRUCTURE OF THE THESIS 

Chapter 1 Introduction   

This chapter outlines the key concepts that underpin the thesis research. It briefly 
discusses the role and place of voluntary administration within the regime regulating 
corporate insolvency in Australia. It also discusses the role of corporate rescue and of 
corporate rescue laws. The chapter sets out the primary and subsidiary research 
questions and explains the research methodologies used in the thesis research. A 
literature review on voluntary administration is undertaken.  

Chapter 2 The importance of corporate rescue laws  

This chapter traces the historical development of corporate rescue laws in Australia, 
drawing on the development of similar laws in England and in North America. It 
demonstrates that corporate rescue as a legislative goal is relatively new in Australia 
and that voluntary administration fulfils this role, rather than other external 
administration procedures. This chapter also considers the theoretical justification of 
corporate rescue as a policy goal and concludes that corporate rescue is a worthy 
policy goal and corporate rescue laws are necessary for its implementation. 

Chapter 3 The nature of voluntary administration in Australia  

This chapter explains how voluntary administration operates. It discusses the role of 
administrators as well as their powers and potential liability. It also examines the 
relationship between the key stakeholders (secured and unsecured creditors, 
employees, customers, the company and its directors, other officers and shareholders) 
and explores the role and powers of the courts during administration and DOCAs. This 
chapter is necessary to provide the framework within which the empirical studies will 
be explained and analysed. 

Chapter 4A Statistics  

This chapter explains a descriptive statistical study undertaken to produce empirical 
evidence of how voluntary administration operates and what some of the common 
characteristics of voluntary administrations are. It involved compiling a 5% sample of 
companies that entered voluntary administration each year during its first 25 years. A 
number of variables were identified (such as the length of administration, outcomes 
and appointments of receivers during administration) which gives a picture of how the 
procedure has worked over its first 25 years.  

Chapter 4B Surveys  

This chapter discusses the results of two anonymous surveys undertaken by the 
candidate to determine key stakeholder views on the efficacy of voluntary 
administration during 2015. The surveys were distributed to business accountants who 
worked with MSMEs as well as insolvency practitioners who regularly took voluntary 
administration and voluntary liquidation appointments.  

Chapter 4C Interviews  

This chapter discusses the results of a series of semi-structured interviews conducted 
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by the candidate during 2019. The interview subjects were experts in corporate 
insolvency and restructuring drawn from the legal and accounting professions, 
business advisory firms and the finance industry. 

Chapter 5 Issues for consideration 

This chapter draws on the results and analysis of the empirical studies undertaken in 
prior chapters to raise multiple perceived problems with the current operation of 
voluntary administration that limit its efficacy as a tool for corporate rescue.  

Chapter 6 Conclusions and recommendations  

This chapter addresses the concerns raised in Chapter 5 and suggests a number of 
potential law reform measures that draw on comparative analysis with similar legal 
jurisdictions and economies. The chapter concludes the thesis and summarises its 
findings. 
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CHAPTER 2: THE IMPORTANCE OF CORPORATE RESCUE 

LAWS 

2.1. INTRODUCTION 

Chapter 1 discussed the scope of corporate rescue as a business concept and 
explained the role and scope of corporate rescue laws as well as the relationship 
between formal and informal corporate rescue.  

This Chapter evaluates the theoretical justification for corporate rescue laws, which 
has been a highly contentious issue, particularly in the United States (where 
insolvency is typically called bankruptcy). The chapter also examines the historical 
development of corporate rescue laws in Australia so as to better understand why 
Australia selected voluntary administration as its form of corporate rescue law.  

2.2 THEORETICAL JUSTIFICATION FOR CORPORATE RESCUE LAWS 

2.2.1 Overview 

There are diverse theoretical arguments regarding whether corporate rescue laws 
should exist at all, and if so, how they should operate.158 There are multiple views 
advocating positions both for and against the existence and shape of corporate rescue 
laws. This section evaluates a range of theoretical perspectives on corporate rescue 
laws, in order to determine whether corporate rescue laws, and hence voluntary 
administration, can be justified. While theories of corporate insolvency rarely shape 
specific legal rules, the contrasting perspectives on corporate rescue can help inform 
policy debates about the shape and future direction of corporate rescue laws and 
provide a valuable analytical tool to assess how rescue laws might affect the interests 
of different stakeholders. 

At a broad level, a distinction may be drawn between insolvency theorists who rely on 
ex ante reasoning from a law and economics approach that favours individual rights 
and private ordering on the one hand, and on the other, socially progressive theorists 
relying on ex post reasoning who advocate the use of insolvency laws to pursue social 
goals beyond the mere private benefits to creditors, on the other. These two groups of 
theorists have been described as the proceduralists (for those who see insolvency as 
a procedure for maximising creditor returns in a manner that is as efficient as possible) 
and the traditionalists (for those who argue that insolvency law has traditionally 
pursued social goals and should maintain this role).159 This debate is directed primarily 
towards the rationale for insolvency law, with the justification of corporate rescue laws 
as an important, though subsidiary, issue within this broader debate. Put simply, 
proceduralists argue that corporate rescue laws are only appropriate where they serve 
the aims of maximising returns to creditors and not solely for the reason of saving 
business or preserving jobs or upholding community expectations. On the other hand, 
traditionalists reject creditor wealth maximisation as an overriding goal of insolvency 
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159 Douglas Baird, ‘Bankruptcy’s Uncontested Axioms’ (1998) 108(3) Yale Law Journal 573, 576-577. 
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law, arguing that insolvency law has always served a diverse mix of policy goals 
(including wealth redistribution) and hence justify corporate rescue laws as serving a 
variety of social and political purposes.     

The broad debate concerning the rationale of insolvency law in general has tended to 
focus on developing an overarching theory of why insolvency law exists at all and 
assessing what value (if any) the law provides above non-insolvency debt recovery 
and contractual dispute resolution laws. The arguments in this debate have typically 
examined particular rules that operate in insolvency statutes (particularly the US 
Bankruptcy Code 1978)160 and then critiqued the operation of the rule by judging its 
application against the underlying theory being advocated. Both of these approaches 
will be assessed, with a particular focus on their perspectives on corporate rescue 
laws.   

2.2.2 The proceduralists 

2.2.2.1 Overview 

Scholars who rely upon methodologies and arguments drawn from law and economics 
have focussed the debate about corporate rescue, and insolvency law more generally, 
around the primacy of private ordering based on consensual (contractual) 
relationships between the debtor and its (contractual) creditors.161 The leading,162 but 
not only, theory from this group is the ‘Creditors’ Bargain Model’ (‘CBM’) which has 
been argued primarily by Professors Jackson and Baird. Professor Jackson argued in 
a series of articles starting in the early 1980s,163 and then culminating in a widely cited 
book,164 that insolvency law can be justified as a system that creditors would agree to 
once they recognised the common pool problem that insolvent firms present.  

The common pool problem posed by insolvency is that creditors all have claims 
against the company, but the company’s assets are insufficient to satisfy all of the 
claims. If one or more creditors is active in monitoring and takes enforcement action 
against the debtor, then this will diminish the remaining resources for all other 
creditors.165 In such a case, the creditors could rationally agree that a better process 
would be to prevent enforcement action and distribute the debtor’s assets in some fair 
way between the creditors. A collective process is preferable and, crucially for the 
justification of the CBM, would be preferred by creditors if they were asked prior to 
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dealing with the debtor.166  

The CBM advocates a role for insolvency law in ensuring that the debtor’s assets are 
distributed to creditors as quickly and as cheaply as possible to maximise returns. The 
raison d’être of insolvency law is therefore to provide a more efficient system 
compared with allowing individual creditor enforcement when the company becomes 
insolvent. Essentially, this view sees the goal of insolvency law to supplement the non-
insolvency law of debtor and creditors.167 Jackson argues that this is the only 
appropriate role for insolvency law.168 

The CBM argues that creditors would agree that allowing individual enforcement 
during the firm’s insolvency would make most, if not all of the creditors worse off and 
hence they would agree to the mandatory system that imposes a stay on such 
enforcement action and regulates the processing of claims, in order to maximize 
returns to all creditors, while also preserving (as far as possible) pre-insolvency priority 
rights. Jackson and Baird use this approach to examine the legitimacy of various 
aspects of insolvency law including the automatic stay,169 priorities170 and voidable 
transactions,171 with the view to establishing what aspects of actual (US) insolvency 
law are consistent or inconsistent with his claims about the normative goals of 
bankruptcy law.   

One central element of the CBM is the respect that insolvency law should give to pre-
insolvency rights and priorities. The CBM argues that the role of insolvency law in 
providing an efficient collection and distribution process is not to redistribute wealth 
among various claimants.172 Jackson and Baird argue that the question of how to 
distribute the proceeds of the bankruptcy estate to creditors should be separate from 
the question of how much each creditor should receive, with only the first question 
relevant to insolvency law. Insolvency law should uphold pre-insolvency rights and 
priorities as much as possible.173 After all, each layer in the debtor’s capital structure 
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receives a payment according to the risk that they agreed to assume, and this should 
be respected by insolvency law. Secured creditors charge a lower interest than 
unsecured creditors, and equity holders receive an open-ended claim against future 
profits (i.e. a higher interest on their investment) because they assume the most risk, 
as they are at the bottom of the capital structure and are paid last.174 The CBM argues 
that each tranche in the capital structure understands this priority ranking and bargains 
accordingly.175 To disturb this priority ranking by redistribution of wealth in insolvency 
proceedings would cause increased risk through uncertainty and lead to higher 
corporate borrowing costs, leading inexorably to lower economic returns for society as 
a whole.176 This, of course, is referring to creditors as a whole, rather than the credit 
pricing/risk evaluation undertaken by individual creditors. The CBM contends that 
secured creditors would support the mandatory collective regime because it protects 
their pre-insolvency rights.177 Put simply, the question of how much each creditor 
should receive should be answered by non-insolvency law.178 In preserving pre-
insolvency priorities, the law will put the onus of monitoring the debtor on those 
creditors with the highest risk of default, who (being paid last) therefore will have the 
right incentive to monitor the insolvency case.  

A failure to protect pre-insolvency rights would lead to attempts to game the system to 
take advantage of rights in insolvency that would not otherwise be available outside of 
insolvency and thereby extract economic rents that would impose a cost on the whole 
system, as other both creditors and debtors increase monitoring and transaction costs 
to limit rent seeking. The CBM argues that insolvency law should have a neutral effect 
on the costs of finance as far as possible. Insolvency law is not, and should not be, 
concerned with substantive wealth and power inequalities because it is a procedural 
system that should maximise efficient returns to creditors, not to redress inequalities 
and wrongs that exist outside of bankruptcy. That question should be left to non-
insolvency law.   

Analysing the rationale and benefits of formal insolvency processes from the ex ante 
position is a central feature of the proceduralist perspective. This provides the 
presumed consent that legitimates the CBM, and other theories based on law and 
economics.179 Jackson describes this by relying upon the Rawlsian veil of ignorance.180 
The creditor’s autonomy to regulate their own dealings with the debtor, i.e. their 
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presumed consent to a collective insolvency process, should be respected and upheld. 
The CBM adopts a form of the original position (Rawlsian veil) to place creditors in a 
position where they are unaware of what may happen in the absence of insolvency 
law, although they would be aware of their role (eg secured or unsecured status) and 
their position under pre-insolvency law.181 Hence, creditors would agree to maintain 
their pre-insolvency position and priorities and to allow these priorities to be processed 
through a collective, rather than an individual, insolvency system because to do so is 
likely to give them a better return than allowing for individual enforcement.182 It should 
be noted that the stay does not generally apply to secured creditors in Australian 
insolvency law, unlike in the United States, although there is a limited stay against 
secured claims in administration, which is discussed further in Chapter 3.  

The primary focus of the CBM is voluntary contractual creditors. As the name 
suggests, the justification of the CBM is that ex ante the creditors would agree to the 
bankruptcy system. Not every company has involuntary creditors, such as tort 
claimants and victims of environmental harm, but every trading company has 
contractual creditors, from suppliers of goods, leasing companies and finance 
providers. According to the CBM, if particular stakeholders, such as employees or tort 
claimants (as non-consensual creditors), lose out in priority contests to secured 
creditors, then this is what all of the contractual creditors would have agreed to prior 
to bankruptcy. Although Jackson and Scott subsequently added to the CBM a 
recognition that some involuntary creditors, such as employees and tort claimants 
could be considered part of a common disaster that would be likely to affect all 
creditors, in which case the creditors may agree to a limited amount of risk sharing by 
justifying their inclusion in bankruptcy procedure.183   

Put simply, social concerns are not part of insolvency law and should be dealt with by 
non-insolvency laws, such as social security laws and product liability laws. Insolvency 
law should only be used for distributing returns to creditors. This is justified by the CBM 
on the basis that wealth redistribution goals, if valid and necessary, should be 
implemented not merely in insolvency law, but across non-insolvency law.184 If 
employees need protection, why should their special insolvency priority not be 
replicated outside of bankruptcy law? This is an argument that is important for the 
discussion of the goal of corporate rescue, which we turn to in the next section.  

2.2.2.2 Proceduralist perspectives on corporate rescue laws 

Jackson’s view of corporate rescue laws is encapsulated in this statement:185  

‘the problems of business failure are not bankruptcy problems. The resolution of them should 
not be thought of as bankruptcy specific.’  

The CBM seeks to limit the role of rescue to situations where the common pool 
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problem exists.186 Rescuing businesses in financial distress, so as to minimise losses 
to employees and related communities, should not be the role of insolvency law. 
Insolvency law should uphold pre-insolvency rights as efficiently as possible. The CBM 
thus rejects the justification of rescue laws as giving firms in financial distress time to 
assess workout options in order to save jobs.187 One reason for this, as noted above, 
is that a goal of keeping businesses operating so as to benefit employees and other 
stakeholders should be implemented across the law, not only in insolvency law. If the 
law does not stop business owners shutting down, or does not stop them dismissing 
employees or selecting new suppliers, then why should insolvency be any different?    

Jackson also argues against rescue as a legal goal because of the difficulties of 
valuing a business on an ongoing basis as opposed to simply putting the business and 
its assets up for public auction to let the market determine the value of the assets.188 
Valuation disputes are usually determined in court, which further increases costs. In 
Australia, while the courts don’t have a similar role to US bankruptcy courts in a 
Chapter 11 case, the courts can be called on to determine valuation issues, although 
this has tended to be determined by letting the creditors vote on competing proposals 
for a DOCA.189  

There is also a concern with loss sharing between levels in the capital structure. The 
costs of continuing to trade, and the cost of delayed repayment should not be shared 
equally between claimants on the debtor, but rather should borne by the lowest tranche 
in the capital structure.190 In short, the CBM argues that rescue laws such as Chapter 
11 of the US Bankruptcy Code are only justified in the limited circumstances where it 
can be proven that they provide a greater return to creditors than liquidation, which 
CBM adherents usually argue, is rare191 due to inherent problems in valuing 
businesses and projecting future cash flows.   

The cost and complexity of formal corporate rescue attempts, together with the delays 
in implementing such attempts and the prospects for insiders to manipulate the 
outcome192 has led a number of critics, including those applying the CBM, to argue that 
formal rescue laws are not justifiable.193 These scholars typically argue in favour of 
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some form of market-based mechanism to determine what the appropriate value of 
the debtor’s assets are based on their most efficient use.194 These proposals involve 
some form of capital restructuring, either before the insolvency or during the 
insolvency.195 The market mechanism is implemented by a range of sale proposals, 
including: 

• mandatory market auctions of the assets;196  

• modified voting rights;197  

• issuing securities to the public to allow for the firm’s assets to be valued by the 
capital markets;198  

• mandatory debt for equity swaps built into the capital structure of publicly listed 
companies;199 

• issuing options or warrants to stakeholders.200  

Other scholars advocate approaches to rescue that are based on making insolvency 
rules subject to private contracting, such as allowing companies to have a choice of 
distribution mechanisms including market auctions and traditional liquidation sales.201  

In recent years, the rise in judicial sales through Chapter 11 cases, rather than 
pursuing a restructuring plan to voting by creditors has led some scholars to question 
whether formal corporate rescue laws are still relevant given that many large cases 
are resolved by a quick sale rather than negotiating a restructuring plan.202 Further 
arguments point to the rise in debt trading as a destructive force that produces an anti-
commons problem rather than a common pool problem that insolvency law is designed 
to solve.203  

2.2.3 Alternative theories 

One advantage that the CBM has as a theory of insolvency law is that, like many 
variations of theoretical law and economics, it is a relatively simple argument: 
consensual creditors as a whole would do worse off without insolvency law, therefore 
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they would agree to an insolvency law that is likely to make them better off. Much of 
the debate from the law and economics side has been focussed on particular 
applications of the CBM.204 The validity of the CBM therefore has become a central 
rallying point that focuses the debate about the purpose and operation of insolvency 
law.  

The traditionalists, like many critics of law and economics scholarship in other areas 
such as corporate and contract law, are not unified. They do not present a holistic 
overarching theory of insolvency law and corporate rescue that counters every aspect 
of the CBM. Indeed, many of the traditionalists use most of their arguments to refute 
the validity of the law and economics approach. The most common element of 
traditionalist arguments is that insolvency law is too complex to be accurately or 
usefully described by one overarching theory.205 As a number of scholars have noted, 
insolvency law reform is often the product of a compromise between a range of 
commercial, social, political and legal factors.206 The influences on insolvency law 
reform are not necessarily, and indeed rarely, made up of consistent and coherent 
policies that fit wholly within the boundaries of any single theory of insolvency law. 

While there is a common recognition in traditionalist and proceduralist scholarship of 
the need for a collective process to promote better outcomes than individual 
enforcement, the difference between the two groups is whose interests are recognised 
as part of the collective. Proceduralists focus almost exclusively on consensual 
creditors, leaving non-consensual creditors and other (non-creditor) stakeholders to 
non-insolvency law,207 while traditionalists advocate a broader range of relevant 
interests.208 Traditionalist scholars criticise the underlying assumptions of the CBM. As 
Warren and Westbrook have argued, contractual models are more focused on 
theoretical simplicity rather than reality.209 One foundational feature of traditional law 
and economics analysis is the assumption that individuals are rational utility 
maximisers. That is, individuals will act in their own best interests. But this ignores the 
problems of information asymmetries and bargaining inequality that pervade actual 
dealings between debtors and creditors.210 Furthermore, developments in behavioural 
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economics, building on the principle of bounded rationality,211 suggest that in the real-
world people do not always act rationally or in ways that pursue their own self-
interest.212 However, the basic idea that creditors would ordinarily pursue repayment 
at some point is not seriously contested though.213  

As noted above, many law and economics insolvency scholars favour market-based 
solutions to address insolvency problems, such as selling the assets upon the 
commencement of an insolvency case instead of restructuring, or selling new equity 
or equity linked securities to value the company’s assets. These proposals tend to be 
more realistic in cases involving large public companies, which may have a ready 
market of their securities, their business and/or their assets, rather than small 
businesses which are limited in terms of exposure to potential purchasers and offer 
limited consolidation potential because they are typically centred on the expertise of 
owner-managers.214 Furthermore, some of the assumptions that underpin market 
suggestions, such as market efficiency, have also come into question with 
developments in behavioural economics.215 

A major counter argument to economic theories of corporate rescue is founded on the 
notion that insolvency law is, and always has been, concerned with inequalities that 
arise during times of financial distress rather than with reinforcing existing private 
rights. The theme underpinning traditionalist theories is that bankruptcy policy must 
ensure both that relief from the most devastating effects of financial failure is given to 
those in need and that the cost of this relief is not borne by those least able to pay.216   

Adopting a positivist approach, evidence of this can be seen in the long-standing 
system of priority given to certain creditors who would otherwise be general unsecured 
creditors, such as employees, creditors owed injury compensation and holders of 
insurance policies.217 Insolvency law (as with most individual statute laws) is a policy 
compromise between various political, economic and commercial interests that are 
brought together in the context of failing and failed businesses. With insufficient assets 
to meet all claims, hard choices need to be made about who is to be paid and how 
much. While a rational, dispassionate, economic actor might choose a collective 
process aimed at stabilising the estate for efficient collection, the reality is that 
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insolvency processes are interconnected with (and between) individual stakeholders 
and their circumstances.218 Professor Finch has described the ex ante consent model 
of the CBM as ‘the equality of Animal Farm’ and assuming a level of common interest 
among creditors that is unrealistic.219  

Several traditionalist scholars have argued that the CBM is based on circular 
reasoning. The CBM justifies insolvency law by asking contractual creditors if they 
would prefer to maintain their current priority position if the company becomes 
insolvent, and enters a mandatory collective regime that will ensure that their pre-
insolvency rights are protected, provided that doing so maximises the total pool of 
assets available to creditors. Anyone hurt by their regime will need to be compensated 
by some other law. As several CBM critics have noted, the theory assumes the answer 
to the question it poses to hypothetical creditors.220 

The most prominent traditionalist theorist is former law professor Elizabeth Warren 
(now Senator Warren), who rejects the single over-arching creditor wealth 
maximisation goal that underpins the CBM, which she describes as a ‘neat solution’, 
in contrast to the model she offers:221  

‘I have offered a dirty, complex, elastic, interconnected view of bankruptcy from which I can 
neither predict outcomes nor even necessarily fully articulate all the factors relevant to a policy 
decision.’  

The CBM’s approach is said to be too simplistic, offering a narrow, myopic view that 
cannot properly explain insolvency law, which is far too complex, and subject to too 
many influences, to be justified on the grounds of a single goal. This is certainly 
consistent with major reviews of insolvency law in both Australia and in the United 
Kingdom,222 Warren argues that the CBM’s focus on contractual creditors and 
allocative efficiency of returns is too narrow by failing to recognise other values and 
other stakeholders.223  

Warren argues that the history of insolvency law shows that it has always been 
concerned with redistributive goals,224 thereby rejecting the CBM’s central focus on 
respecting pre-insolvency rights. Warren argues that this process is inevitably one of 
redistribution, which, together with further examples of redistribution, such as the pari 
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passu rule and its exceptions, as well as the exceptions to the absolute priority rule,225 
supports her view that insolvency law’s role is inevitably to redistribute wealth.226 
Insolvency law is not, and has never been, a sub-category of non-insolvency debt 
collection law, because while non-insolvency collection law is based on single defaults 
by debtors, insolvency law is concerned with multiple (collective) defaults.227 
Insolvency law is therefore something different from debtor creditor law, and this 
special role includes recognition of, and respect for, those affected by financial 
distress. 

Warren supports rescue as a legal policy goal, on the basis that the legislative purpose 
of Chapter 11 is to maximise enterprise value and thereby help to save jobs and further 
the public interest.228 Maintaining a rescue goal gives the opportunity at least to extract 
greater value for stakeholders by trading on the business, rather than selling the 
assets through liquidation.229 Facilitating continued trading can help employees deal 
with financial distress, while shifting the economic burden onto commercial creditors 
who may be better able to manage this risk through diversification.230 While this may 
involve further costs, and potentially lower returns to creditors in particular cases, 
these costs must be balanced against the public interest in saving business.231  

2.2.4 Conclusion on theoretical justification for corporate rescue laws 

The theoretical analysis of insolvency law is centred on the goals that the law is trying 
to achieve. The proceduralist approach that advocates the CBM is singularly focused 
on maximising returns to creditors. This reduces its assessment of corporate rescue 
laws to essentially a cost/benefit analysis, where the economic returns to creditors are 
paramount. Where restructuring efforts cost more than a quick sale of the company’s 
assets at the start of the insolvency case, then they are not justified. This is not a 
proposition that many would cavil with, at least ex ante. Traditionalists are not 
advocating for expense and delay in insolvency proceedings by a prolonged 
restructuring effort simply for its own sake. Rather, traditionalists see value in at least 
attempting to rescue the business through legal means, rather than leaving the debtor 
company, its assets and its stakeholders (that is, more than simply contractual 
creditors), to the vagaries of market mechanisms. The market for corporate assets is 
by no means perfect.  

Putting assets up for public sale as soon as a company enters financial distress, rather 
than taking at least a short time to assess the options available to generate the best 
outcome for stakeholders, would be politically unpalatable in Australia as it would 
involve damage to goodwill, displacement of workers and harm relationships with long-
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term relational creditors. The introduction of a safe harbour for directors232 and 
protection against ipso facto clauses233 are both designed to assist corporate rescue 
by giving the company breathing space to determine whether restructuring is a viable 
option, thereby recognising the traditionalist position of their being value in determining 
whether a corporate rescue attempt is feasible.   

It is important to be cognisant of the significant differences between insolvency law in 
the United States and Australia, which detract from some (but not all) of the 
proceduralist criticisms of corporate rescue as a legal goal. First, although there is no 
comprehensive data on the costs of voluntary administration, the procedure will 
usually be much shorter in duration than a Chapter 11 reorganisation case in the 
United States, as administration is meant to be completed within 30 business days, 
whereas a Chapter 11 debtor-in-possession has 120 days to exclusively file a 
reorganisation plan with the court234 and so a case may last several years. 
Furthermore, there is no default requirement to seek court orders in administration, 
unlike Chapter 11 which is heavily court driven.235 There is no mandatory requirement 
to have a creditors’ committee in administration,236 unlike in Chapter 11.237 These 
differences mean that voluntary administration is likely to be quicker and cheaper than 
a standard Chapter 11 case. Of course, if a DOCA is agreed to, that will lengthen the 
period that a company is subject to Part 5.3A, which may be several years. However, 
the average cost of DOCAs has been found to still be relatively low.238 It must be 
acknowledged that cases involving large and complex companies are likely to cost 
more, and some, such as Ansett and Arrium have costs associated with the 
administration in the tens of millions.   

A further important difference is the treatment of secured creditors. Under Part 5.3A, 
only some secured creditors are bound by the stay,239 with secured creditors that have 
security over the whole or substantially the whole of the company’s assets able to take 
enforcement action (such as by appointing a receiver) during the 13 business day 
decision period and thereafter with the permission of the administrator or the court.240 
This is very different to the United States, where all secured creditors are bound by 
the stay, but may apply to the court to lift the stay.241 Secured creditors in Australia are 
also able to initiate the administration process themselves,242 and to appoint a receiver 

 
232 Corporations Act 2001 (Cth) s 588GA. 
233 Corporations Act 2001 (Cth) s 451E. 
234 11 USC §1121. 
235 This can range from using secured collateral, obtaining financing, payment of pre-commencement 
costs, to approving professional fees for advisors. 
236 Corporations Act 2001 (Cth) s 436E (it is open to the creditors to appoint a committee of inspection 
if they wish). 
237 11 USC §1102. 
238 Mark Wellard, ‘A sample review of Deeds of Company Arrangement under Part 5.3A of the 
Corporations Act’, 2013 ARITA Terry Taylor Scholarship Report, Australian Restructuring Insolvency 
and Turnaround Association, Australia, available from https://eprints.qut.edu.au/74002/ (viewed 
11.8.21). 
239 Corporations Act 2001 (Cth) s 440B. 
240 Corporations Act 2001 (Cth) s 441B.  
241 11 USC §362. See further Douglas Baird, The Elements of Bankruptcy, (Foundation Press, 5th ed, 
2010) Ch 9. 
242 Corporations Act 2001 (Cth) s 436C (but only if they have security over the whole or substantially 
the whole of the company’s property). 
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prior to the commencement of the administration.243 Administrator powers are subject 
to the powers of a validly appointed receiver.244 This will usually allow the receiver to 
control the company and its secured collateral and effectively to drive the restructuring 
effort. The enforcement rights of secured creditors are also not affected by a DOCA 
unless they vote in favour of it.245 The threat of secured creditors taking action to 
enforce their rights serves as a monitoring device for administrations, while in the 
United States it serves as a driver of litigation. In many voluntary administrations, a 
receiver is appointed to protect the secured creditor and financially supports the 
administration process. The rights and powers given to secured creditors under Part 
5.3A (both during administration and during a DOCA) appear to be consistent with the 
CBM’s mandate to uphold and protect pre-insolvency security rights.246   

Traditionalist approaches offer no singular goal for insolvency law such as maximising 
returns to creditors and deny the validity of attempts to formulate single norms to cover 
the complexity and diversity of insolvency law. Traditionalist approaches differ from 
proceduralist approaches by allowing for recognition within the insolvency system of 
interests beyond contractual creditors. Traditionalists support corporate rescue as a 
valid legal policy, because supporting the business to continue operations offers the 
potential for continuation of relationships (business and otherwise) between the 
company and its stakeholders. This is justified on pragmatic grounds based on social 
cohesion and political imperatives.      

The purpose of this discussion is to note that while neither traditionalist nor 
proceduralist perspectives can be applied to completely explain voluntary 
administration, it is clear that Part 5.3A’s goals are consistent with both of these broad 
perspectives. The scope of insolvency laws, including corporate rescue laws, are 
shaped by a range of social, economic and political factors that produce a compromise 
that will never fully meet theoretical ideals.247 However, Part 5.3A fully embraces the 
validity of corporate rescue as a legal policy goal, and the above discussion 
demonstrates that this position has substantial theoretical support, across a variety of 
theoretical approaches.   

2.3 HISTORICAL DEVELOPMENT OF CORPORATE RESCUE AS A 
LEGAL POLICY GOAL 

2.3.1 The changing nature of business 

Corporate rescue laws, as defined in Chapter 1 (at [1.4.1]) (‘Legal procedures that 
aim to provide an opportunity for companies in financial distress to restructure their 
affairs so as to avoid liquidation or provide for a going concern sale of the business’), 
are a relatively recent legal policy goal. While there have been debt restructuring laws 

 
243 Corporations Act 2001 (Cth) s 441B. 
244 Corporations Act 2001 (Cth) s 442D. 
245 Corporations Act 2001 (Cth) s 444D(2). 
246 James Routledge, ‘Part 5.3A of the Corporations Law (voluntary administration): creditors' bargain 
or creditors' dilemma?’ (1998) 6(3) Insolvency Law Journal 127, 133-134. 
247 Indeed, Professor Finch argues for standard values to measure the effectiveness and 
appropriateness of insolvency laws, including the expertise and accountability of stakeholders, 
efficiency in producing appropriate outcomes (determined by a range of social, economic and political 
factors) and fairness: Vanessa Finch, ‘The Measures of Insolvency Law’ (1997) 17(2) Oxford Journal 
of Legal Studies 227, Vanessa Finch and David Millman, Corporate Insolvency Law: Perspectives and 
Principles (Cambridge University Press, 3rd ed, 2017) pp 50-52.   



 53 

for at least 150 years, these were concerned with reorganising a company’s capital 
structure so as to maximise returns to creditors and importantly, it is argued, were not 
primarily concerned with preserving the operation of the company’s business so as it 
save it, either through the restructuring of the company’s capital or through a going 
concern sale, which is the focus of this thesis. This will be demonstrated by considering 
the historical development of two statutory mechanisms: creditors’ schemes of 
arrangement and liquidators’ compromises with creditors and comparing them with the 
development of voluntary administration.248  

It is argued that changing economic conditions over the past 150 years, and 
particularly since the 1970s, have provided the social demands and political imperative 
to attempt to preserve businesses through legal rescue mechanisms so as to minimise 
losses of employment, as well as preserving the enterprise value of what are often 
business with low levels of fixed assets.    

Business failure through insolvency can have significant negative effects on society 
as a whole. This can include the lengthening of business payment terms as companies 
enter financial distress, losses for creditors and lowering of government revenue 
collections as companies close down. Employees lose their jobs (and possibly their 
accrued entitlements), creditors who are not paid and customers whose goods and 
services are not provided may all lose money. Others dependent on payment from 
these parties, such as landlords and suppliers may also lose money if the initial 
business failure causes flow-on effects throughout local economies. This was 
recognised by governments around the world by instituting business support 
measures (including changes to insolvency law) during the COVID-19 pandemic to 
prevent mass insolvencies.249 In Australia, the Federal Government also introduced a 
new restructuring procedure for small business in a new Part 5.3B in order to 
encourage small business with debts under $1 million to address their financial 
problems arising from the pandemic.250 Corporate rescue laws serve a role in 
minimising business failure through promoting continued trading and thereby 
preserving jobs (at least compared with a liquidation). As Carruthers and Halliday put 
it: ‘encouraging reorganisations over liquidations…can ameliorate some of the social 
and economic costs of bankruptcy.’251 This allows governments to ‘enjoy the benefits 
of market competition and to accommodate some of the costs without having to 
undertake extensive and expensive social programs.’252 In Australia, restructuring a 
company through voluntary administration and a deed of company arrangement can 
benefit the Federal Government by preventing employee entitlement claims through 
the Fair Entitlements Guarantee Act 2012 (Cth), which does not apply to Part 5.3A, 
but does apply if employees lose their jobs through liquidation.253 

 
248 An overview of these procedures was provided in [1.3.3]. 
249 See Sameer Sharma and Neeti Shikha, COVID-19: Exploring the New Normal in Insolvency 
(Bloomsbury, 2021); Aurelio Gurrea-Martinez and Samuel Loh, ‘Singapore's Legal and Economic 
Response to the Covid-19 Crisis: The Role of Insolvency Law and Corporate Workouts’ (2020) 17(4) 
International Corporate Rescue 292. 
250 This is discussed in [5.2.3]. See generally, Jason Harris and Christopher Symes, ‘The chimera of 
restructuring reform: An opportunity missed for MSMEs in Pt 5.3B’ (2021) 36 Australian Journal of 
Corporate Law 182. 
251 Bruce Carruthers and Terence Halliday, Rescuing Business (Oxford University Press, 1998) p 70. 
252 Ibid, pp 70-71. 
253 Fair Entitlements Guarantee Act 2012 (Cth) ss 5 (definition of insolvency event refers to liquidation 
and not to administration or DOCAs), 10. 
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The history of insolvency law demonstrates that when law reform is introduced there 
has often been a financial crisis or severe adverse change in economic conditions that 
has generated negative effects on society that has provided the political impetus for 
legal change. Examples include the law reforms introduced in western economies 
following the Great Depression in the 1930s,254 large-scale insolvency law reform 
initiatives in the 1970s255 and 1980s256 that followed the economic shocks of the 1970s 
and the economic instability during a time of dramatically increased oil prices,257 as 
well as rising inflation258 and rising unemployment.259 In Australia, the implementation 
of the Harmer reforms in 1992260 followed the ‘recession we had to have’.261 Law reform 
initiatives also followed the Global Financial Crisis that began in 2008,262 and more 
recently, responding to COVID-19.263  

The period from the 1970s to the mid-1980s was a particularly important time for 
corporate rescue laws in common law countries.264 This period prominently featured 
conservative economic policies of the Thatcher government in Britain and the Reagan 
administration in the United States, which promoted smaller government through 
deregulated markets and the privatisation of public assets (including some 
government service and infrastructure monopolies).265 These trends took longer to 
manifest in Australia than they did in England or the United States, but by the late 
1980s, and into the 1990s, smaller government through privatisation was a key feature 

 
254 See for example, the Canadian Companies’ Creditors Arrangements Act 1933 (RSC), discussed in 
Virginia Torrie, Reinventing Bankruptcy Law: A History of the Companies’ Creditors Arrangement Act 
(University of Toronto Press, 2020) Ch 1, 2; Bankruptcy Act 1938 (US) (known as the ‘Chandler Act’), 
discussed in David Skeel, Debt’s Dominion (Princeton University Press, 2003) Part 2. English corporate 
law (including insolvency law) was only changed after the second World War II in 1948 (which was 
implemented in Australia in the Uniform Companies Acts of 1961). 
255 Australian Law Reform Commission, Insolvency: The Regular Payment of Debts, Report No 6 
(AGPS, 1977). The Cork Report, United Kingdom Insolvency Law Review Committee, Report on 
Insolvency Law and Practice, Cmnd 8558 (1982), was commissioned in the 1970s, prompted by British 
integration initiatives with Europe: Ian Fletcher, ‘The genesis of modern insolvency law - an odyssey of 
law reform’ [1989] Journal of Business Law 365. 
256 United Kingdom Insolvency Law Review Committee, Report on Insolvency Law and Practice, Cmnd 
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1988). 
257 See Tom Rosewall, Robert Arculus and Callam Pickering, ‘Oil Prices and the Australian Economy’, 
RBA Bulletin, September 2008, Graph 1. 
258 The Australian Annual CPI rate reached 16.7% in June 1975: Australian Bureau of Statistics, 
Consumer Price Index, June 1975, Issue: 6401.0. 
259 Unemployment (all persons) tripled in Australia between 1974 and 1975 (from 2% to 6%) and youth 
unemployment rose from 4% to nearly 16%: ABS, The Labour Force, 6101, 1 December 1975, p 15. 
See also, Jeff Borland, ‘What Happens to the Australian Labour Market in Recessions?’ (2009) 42(2) 
Australian Economic Review 232. 
260 Corporate Law Reform Act 1992 (Cth), which introduced voluntary administration. 
261 This was the famous/notorious remark by the then Federal Treasurer, Paul Keating: see further Ian 
Macfarlane, ‘The real reasons why it was the 1990s recession we had to have, The Age (online ed, 2 
December 2006). 
262 Financial System Inquiry, Final Report, 2014; Productivity Commission, Business Set-up, Transfer 
and Closure (September 2015). 
263 Corporations Amendment (Corporate Insolvency Reforms) Act 2020 (Cth), which introduced Part 
5.3B. 
264 Bruce Carruthers and Terence Halliday, Rescuing Business (Oxford University Press, 1998) Ch 3. 
265 Terence Halliday and Bruce Carruthers, ‘The moral regulation of markets: Professions, privatization 
and the English Insolvency Act 1986’ (1996) 21(4) Accounting, Organization and Society 371. 
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of both state and federal governments.266 Prior government policies of nationalisation 
of significant businesses, explicit government support through trade tariffs and 
subsidies, and implicit government support for struggling industries gave way to 
globalised markets, floating the Australian currency, reduced trade barriers and the 
increasing reliance of large businesses on international financial markets to fund their 
operations away from domestic relationship banks.267 In addition, changes in 
employment trends moved hundreds of thousands of workers from public sector jobs 
to private enterprise due to the privatisation of government business and an increasing 
reliance on contracting-out public service work.268 These conditions exposed workers 
to market pressures as never before, and created circumstances where the effects of 
economic downturns, with business closures and job losses, would be felt to a greater 
extent by working people than in prior decades. This created the need for corporate 
rescue laws to help keep businesses alive.  

Changes in business activity also justify the value of effective corporate rescue laws 
as the economy changed from relying on large heavy industry and manufacturing 
sectors, which employed large workforces that derived much of their value from plant 
and equipment and stock in trade, to a more service-based economy as manufacturing 
increasingly shifted offshore to lower cost jurisdictions. The service sectors (such as 
financial services, education, health care and tourism) now provide a large proportion 
of Australia’s economic production.269 Furthermore, the potential tax benefits of leasing 
rather than depreciation through ownership of equipment, has meant that the value of 
many modern businesses lies in intangibles such as intellectual property, human 
resources and service provision rather than fixed assets. Many businesses are simply 
worth more as a going concern than they are on a liquidation break-up sale of the 
assets because the value of tangible assets is so low. The increasing size and value 
of many ‘gig economy’ businesses is also accelerating these trends.270  

Greater reliance on international capital markets for business funding is an important 
aspect of the development of corporate rescue laws because it changes the dynamic 

 
266 Malcolm Abbott and Bruce Cohen, ‘A Survey of the Privatisation of Government-Owned Enterprises 
in Australia since the 1980s’ (2014) 47(4) Australian Economic Review 432; Chris Aulich and Janine 
O’Flynn, ‘From Public to Private: The Australian Experience of Privatisation’ (2007) 29(2) The Asia 
Pacific Journal of Public Administration 153. 
267 See Andrew Ramsay, ‘Funding from Offshore Sources’ in Robert Bruce, Bruce McKern, Ian Pollard 
and Michael Skully, Handbook of Australian Corporate Finance (Butterworths, 5th ed, 1996) Chapter 14 
(who note the changing market dynamics in the 1980s and 1990s). The authors of Chapter 7 (Bank 
Finance) of the same work (Julian Pearce and Chris Williams) note that diversity of funding is more 
available for large companies rather than SMEs. See also David Merrett, ‘Capital Markets and Capital 
Formation in Australia, 1945-1990’ (1998) 38(3) Australian Economic History Review 135, who argues 
that tight regulation of banks in the post war period constrained their commercial lending. 
268 For example, the conversion of the Commonwealth Employment Service into a network of private 
job placement providers in the late 1990s by the Federal Liberal government. 
269 Department of Industry, Science and Technology, Australian Industry Report 2016, p35 (services 
are the largest part of the economic and the largest employers); Alexandra Heath, ‘Structural Change 
in Australian Industry: The Role of Business Services’, 6.9.17, speech to the Economic Society of 
Australia, available at https://www.rba.gov.au/speeches/2017/sp-so-2017-09-06.html. For a discussion 
of the historical development of the services sector see: Monica Keneley, ‘The Service Economy’ in 
Simon Ville and Glenn Withers (eds), The Cambridge Economic History of Australia (Cambridge 
University Press, 2014) Ch 17; Australian Bureau of Statistics, Australian National Accounts: National 
Income, Expenditure and Product, March 2021, Table 6 (Gross Value Added by Industry). 
270 See Jonathan Haskel and Stian Westlake, Capitalism Without Capital (Princeton University Press, 
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when attempting to restructure a business.271 Traditionally, commercial banks 
controlled much of the debt finance market for business activity. This provided an 
economic incentive for the bank to monitor the borrower’s performance, through the 
use of lending covenants that provided regular reporting on financial circumstances as 
well as restrictions on how the business may be carried out and what secured collateral 
could be used for. Banks could have several different roles with a debtor (particularly 
a large corporate debtor) through transactional banking, advisory, financial services 
and institutional banking. This would provide an economic incentive to work with 
borrowers by taking action at an early stage when financial distress was detected both 
through investigating accountants and exerting control and influence through lending 
covenants and loan reviews.272 However, with global competition for corporate lending, 
an increasingly international loan syndication market and opportunities for raising 
funds in deep offshore equity and debt capital markets (such as the US private 
placement market), many large companies have reduced their reliance on bank 
lending in favour of international capital markets.273 Raising debt from capital markets 
offers the potential of more competitive pricing and fewer restrictive loan covenants.274   

Participants in international debt capital markets, such as hedge funds and 
international banks are likely to place lower emphasis on the political and reputational 
cost of corporate failure than a domestic bank with deep cross-relationship ties to the 
borrower. The role of international distressed debt and special situation investors in 
corporate restructuring has increased in recent years in tandem with a greater 
willingness of banks to sell debt into the secondary markets and a number of large 
portfolio sales of loan books.275     

While international bond markets can provide greater flexibility and fewer lending 
restrictions than traditional bank loans, they also increase the complexity of corporate 
capital structures.276 Many large companies have multiple levels of debt capital, often 
held by a range of professional domestic and international investors and their 
intermediaries. Debt instruments are usually tied together with inter-creditor 
agreements (priority deeds), cross-collateralisation and cross-default clauses.277 
Modern debt finance techniques can mean that a distressed borrower is not just 
dealing with a small group of relational lenders, but rather a large and disparate group 
of sophisticated fund managers who specialise in distressed debt and turnaround 
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Press, 2020). 
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management.278 For example, the recent restructuring of large Australian companies 
such as Alinta, Billabong and Centro have involved par lenders selling out to dozens 
of distressed debt funds that push lending groups up to and beyond 50 lenders. This 
can make coordinating a rescue effort difficult as shifting coalitions of lending groups 
jostle for control and influence. This further necessitates corporate rescue laws that 
can effectively deal with modern rescue efforts that operate in a world of distressed 
mergers and acquisitions, not merely preserving the business of a company in 
financial distress.   

Complexity is not just driven by debt funding, but also by the prevalence of corporate 
group structures, with a proliferation of controlled entities, sometimes holding assets 
in multiple jurisdictions. Companies (even small companies) often use one or more 
trusts to conduct their business in today’s economy, and this adds a further layer of 
both legal and commercial complexity. This complexity can mean that there is greater 
value in keeping the business together rather than selling off individual assets.   

Enhancements in the quality of debt pricing and financial risk management techniques 
since the 1970s279 also led to an increased use of complex debt and equity based 
derivative instruments that have lessened the ties between economic incentives that 
favour a consensual informal workout to using formal restructuring tools to bind what 
are often large groups of minority debt holders.280 The use of credit default swaps by 
holders of corporate debt, for example, may create an incentive for the restructuring 
to fail because that is when the CDS will pay out.281 There is also no limit on the number 
of CDS contracts that may be held by individual debt holders.  

Changes in the nature and financing of business have created an environment where 
many businesses offer little break-up value, which creates a financial benefit in 
seeking to trade a business out of its financial difficulties if that is possible. The next 
section explains how rescue laws have developed over time. 

2.3.2 The evolution of corporate rescue laws in Australia 

The following discussion argues that corporate insolvency law has traditionally 
focussed on maintaining a system that would maximise efficient returns to creditors 
and that rescuing the debtor has not been a major legal policy or statutory goal. That 
said, the harmful effects of liquidation and the consequences of failing to support the 
preservation of viable business have long been recognised by parliaments and the 
courts.  

 
278 See further Vanessa Finch, ‘Corporate Rescue in a World of Debt’ [2008] Journal of Business Law 
756. 
279 See Fischer Black and Myron Scholes, ‘The pricing of options and corporate liabilities’ (1973) 81(3) 
Journal of Political Economy 637. For discussion of the significance of the Black/Scholes model on 
corporate insolvency see: John Ayer, ‘Debt Abides: A Prolegomena for any Future Chapter 11’ (2004) 
78(4) American Bankruptcy Law Journal 427. 
280 See Douglas Baird and Robert Rasmussen, ‘Antibankruptcy’ (2010) 119(4) Yale Law Journal 648; 
Henry Hu and Bernard Black, ‘Debt, Equity and Hybrid Decoupling: Governance and Systemic Risk 
Implications’ (2008) 14(4) European Financial Management 663; Henry Hu and Jay Westbrook, 
‘Abolition of the Corporate Duty to Creditors’ (2007) 107(6) Columbia Law Review 1321, 1402. 
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requesting a technical bond default on Hovnanian’s bonds in order to trigger CDS payments: Joe 
Rennison, ‘Manufactured credit default called off after legal challenge’, www.ft.com, 31.5.18. Compare 
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Perhaps the most frequently discussed example of a corporate rescue legal procedure 
was the court supervised equity receivership used for distressed railroad companies 
in the United States from the late 19th century up until the mid-20th century.282 Railway 
companies provided a clear need for corporate rescue mechanisms because their 
businesses were made up of assets (trains and track) that had little value if sold in a 
piecemeal fashion. Railways also provided a vital public service, with a broad range 
of stakeholders affected by a potential closure, and hence the public interest required 
that important railways not be closed down and broken up in liquidation.283 Railways 
were (and are still) capital intensive businesses, many of which required capital well 
beyond what any individual investors could provide, so they borrowed heavily through 
bond capital raisings.284 The railways often stretched beyond the boundaries of 
individual state jurisdictions, which created collective action problems between the 
various levels of courts and local government authorities. Railway company debt was 
also often widely held by both professional investors and working-class investors.285  

The appointment of a receiver by the court included a judicial stay of claims against 
the company.286 Equity receiverships were court appointed processes usually on the 
petition of one or more creditors, although debtor-initiated receivership was also 
possible. The receiverships allowed for central coordination of the restructuring effort, 
usually under the control and direction of investment banks who underwrote the capital 
raising and managed the restructuring process through a central reorganisation 
committee of creditors. Leading investment bankers such as JP Morgan used the 
receivership process to implement debt for equity swaps and to combine railway 
companies that were uncompetitive against each other. Typically the debt for equity 
swap would include the sale of the business to a new company that the creditors would 
become shareholders in.287 Investment in railway securities, particularly bonds, 
dominated stock markets in London and New York.288 Some commentators have 
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criticised the veneration of equity receiverships as a rescue vehicle on the basis that 
railways in the United States operated in such unique circumstances that they offer 
little for an understanding of operation of modern restructuring laws.289  

Australian insolvency law had little need for rescuing distressed railways because the 
Australian colonies, throughout the early federation period, had few large companies, 
let alone distressed companies with high levels of fixed assets that could be used to 
trade the business. Railway development in Australia was largely publicly funded 
rather than through private corporations, as in the United States and Great Britain.290  

Where Australian private businesses sought further capital to expand, they tended to 
source this from London capital markets, not from Australian stock exchanges.291 
McQueen has shown that company registrations in colonial times were relatively small 
each year.292 Large colonial, and then Australian, businesses were either local 
subsidiaries of foreign companies,293 agricultural firms or financial institutions, rather 
than large scale manufacturing or private infrastructure businesses.294 Large 
businesses tended to be government owned, such as in infrastructure and transport,295 
with large private companies incorporated through legislation or expanded from 
companies incorporated in England.296 Most colonial businesses were small in size 
and scope297 and operated under partnership forms, rather than through formal 
registration under the colonial company acts,298 although mining was one area where 
incorporated businesses were popular due to the capital intensive nature of the 
industry.299 Australian stock markets around the time of Federation were dominated by 
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mining stocks.300 McQueen posits that the colonial economy did not have the need for 
large numbers of registered corporations.301 These early companies in the colonial and 
early post-Federation period were mostly small and lacked the need for a broad 
corporate rescue law. 

From the latter 19th century to the Great Depression, significant changes in society 
shifted the dynamic for large corporate insolvencies and corporate rescues. Australian 
state and federal government agencies regularly raised money by issuing bonds,302 
which also increased public investment in securities markets generally, at least for 
issuers with good reputations and steady income streams.303  

The growth in railways and better transport and logistics,304 and increases in 
commodities production, helped promote growth in manufacturing and heavy 
industries.305 This led to increases in the numbers and value of businesses with fixed 
asset bases, and increases in the size and value of companies overall as product 
markets and production facilities expanded.306 As businesses grew larger, they raised 
more capital from public markets,307 which resulted in a broader range of companies 
offering securities on public stock markets308 and increasing public confidence in 
investing in such securities.309 The formation of a national stock exchange (the ASX) 
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in 1987 provided greater standardisation and transparency which provided greater 
confidence in investing in the stock market, which saw a significant increase in equity 
capital raising from the late 1980s onwards.310 Increasing involvement by middle class 
investors in stock markets meant that insolvent public companies no longer affected 
primarily merchant banks and their investor clients through large-scale debt offerings. 
Corporate insolvency of large enterprises not only affected thousands of workers, but 
many hundreds of thousands more shareholders311 and debenture holders. This 
created a social, political and economic need for corporate rescue laws, and this need 
remains evident today, indeed the need is even stronger today. 

The period following the Great Depression was an important time for corporate rescue 
laws. The Great Depression was characterised by high levels of business failures, 
including many large companies, and very high levels of unemployment.312 These 
developments followed a period of dramatic increases in Australian government 
borrowings in international capital markets which meant that the capacity for 
governments to save struggling businesses was limited.313 Australian corporate 
insolvency laws saw only minimal revisions during this time however, as Australian 
corporate law continued to mirror English legal developments, which underwent little 
change in the lead up to war and was then consolidated in 1948 with the new 
Companies Act (UK), which was then adopted in Australia with the introduction of the 
Uniform Companies Acts into Australia in the 1960s.314  

2.3.3 Corporate rescue laws in Australia before 1993 

The major revision of corporate laws in the 1960s brought with it a specific corporate 
rescue mechanism, ‘official management’, which was based on the South African 
procedure ‘judicial management’, introduced in the 1920s.315 The purpose of official 
management was to provide a moratorium to allow the company to trade on the 
business so as to repay the creditors in full.316 The moratorium arose after a creditor 
vote to commence the period of official management, and the procedure was focussed 
on principles of creditor control, rather than court control.317 Secured creditors were 
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not bound by the moratorium.318  

Judicial (and hence official) management was based loosely on the use of equity 
receiverships implemented in the United States in the late 1800s, with the court 
providing a general supervisory role while the creditors and official manager (or 
receiver in the United States) attempted to develop a plan to rehabilitate the 
business.319 However, official management in Australia (unlike equity receiverships in 
the United States) was ineffective as a corporate rescue mechanism.320 It was severely 
limited by the requirement that company’s debts be paid in full within a limited period.321 
If full repayment was not possible then the official manager had to advise the 
company’s creditors, who could then terminate the management or the official 
manager could petition the court for a winding up order.322 It was commonly the case 
that companies that could have used official management for a rescue attempt were 
already too far past the tipping point of insolvency so that the manager could not 
determine that the debts would be paid in full in the limited period. Ultimately 
insolvency practitioners did not support the procedure and hence it was rarely used.323 
The Harmer Report recommended that it be replaced by voluntary administration, 
which was implemented by the Federal parliament in 1992.324  

Official management was the first formal corporate rescue regime operating in 
Australia’s corporate insolvency laws.325 Prior to its introduction, formal debt 
restructuring was undertaken using schemes of arrangement, or under liquidator’s 
arrangements in voluntary liquidation.326 These mechanisms were also the only 
options for implementing formal corporate debt restructuring in British corporate 
insolvency law until the 1980s.327 However, it is suggested that these mechanisms, 
which are still found in the current Corporations Act,328 do not provide an easy path to 
corporate rescue of distressed businesses and should be seen primarily as tools to 
reorganise capital rather than saving businesses. Of course, it is possible that 
reorganising capital will save the business, but the goal of the procedure is not 
concerned with saving the business or preserving jobs, both hallmarks of corporate 
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rescue laws.  

Voluntary liquidation provides a formal mechanism for restructuring debts, and one 
that is binding on dissenting creditors, under s 510 of the Corporations Act. This is 
similar in scope to a scheme of arrangement under s 411 and will be discussed below. 
However, even with a formal restructuring mechanism, voluntary liquidation is still not 
an appropriate vehicle for implementing corporate rescues, as noted in [1.5]. This is 
because the problems of adverse publicity and the lack of a stay against secured 
parties limits the ability of the liquidator to trade on the business to attempt to gain a 
better return for creditors than through a straight asset sale.329   

Schemes of arrangement and creditors’ arrangements under voluntary liquidation 
have existed in corporate insolvency laws in England and Australia since the latter part 
of the 19th century.330 The primary advantages of these mechanisms are that they allow 
for the formulation of a flexible reorganisation plan and they provide for dissenting 
creditors to be bound by the proposal, provided that the statutory voting thresholds of 
creditors are obtained. Both schemes and creditors’ arrangements in voluntary 
liquidation occur under the supervision of the court, although that supervision is more 
pronounced in schemes where courts must approve each step in the process,331 while 
in creditors’ arrangements, the court is merely available to handle appeals from 
dissenting creditors.  

Section 510 arrangements were first introduced into corporate insolvency law by s 136 
of the Companies Act 1862 (UK) and were adopted with the rest of that legislation into 
colonial and then state company law statutes.332 Schemes of arrangement were 
introduced into corporate insolvency law by the Joint Stock Companies Arrangement 
Act 1870 (UK) s 2, which was introduced into Australian colonial law.333 The ability of 
creditors to enter into an arrangement using a scheme of arrangement was then 
incorporated into the general company law statute in the consolidation of UK company 
law and then subsequently adopted into Australian state-based company law 
statutes.334  

Both s 510 arrangements and schemes of arrangement involve some measure of debt 
compromise or reorganisation between the company and its creditors or one or more 
classes of creditors.335 The legislation does not prescribe what form the reorganisation 
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might take, this is left up to the parties to negotiate. However, default provisions for 
schemes are set out in Corporations Regulations 2001 (Cth) Sch 8 for schemes. It 
should be noted that schemes of arrangement were far more popular in practice than 
arrangements in voluntary liquidation.336  

In both forms of arrangement, the creditors must vote to approve of the implementation 
of the reorganisation, although the voting thresholds differ. Section 510 arrangements 
require a simple majority,337 while a scheme of arrangement requires a majority in 
number which represents at least ¾ of the value of debts owed or of the debts owed 
in that class (if the scheme is proposed for a particular class).338  

A scheme requires court permission to convene the creditors’ meeting and court 
approval to implement the scheme.339 Section 510 arrangements do not require court 
permission either for the proposal to be sent to creditors or for implementation 
following creditor approval. In both s 510 arrangements and schemes of arrangement 
there is scope for disaffected creditors to raise their concerns with the court.340 The 
courts have held that the concept of an arrangement involves a proposal that a 
reasonable businessperson might agree to in good faith in the course of running a 
business.341  

It is argued that the decisions on arrangements and schemes of arrangements are not 
focussed on the goal of corporate rescue, but rather on the potential benefits that may 
accrue to creditors under the proposals, and on giving creditors the capacity to decide 
what is in their best interests. These were primarily aimed at avoiding a forced 
liquidation sale.342 While the courts refer to principles of public policy or commercial 
morality343 from time to time in cases involving arrangements with creditors, these 
concepts refer to a standard of ’the reasonable businessperson’ and are concerned 
with ensuring that dissenting creditors are not unfairly treated,344 rather than trying to 
save the business. This can be seen from a decision in which the court considered a 
scheme that involved rescuing an insolvent bank. While this involved the creditors not 
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receiving an immediate payment, it was possible that the creditors would receive a 
greater return by allowing the business to continue trading to allow a gradual 
realisation of the assets in what was a saturated market.345 The court held that the 
mere resuscitation of the business for its own sake was not a valid reason to approve 
the scheme. Lindley LJ stated:346 

‘I do not think that it is just to say that this is a mere scheme to resuscitate the bank and not 
pay the creditors. If I thought that was the scheme, I should negative it without the slightest 
hesitation’ 

Anderson argues that the scheme procedure was the predecessor of voluntary 
administration.347 The learned scholar notes that amendments to English company 
laws in 1908, recommended by the Loreburn Committee in 1906, demonstrate that the 
scheme provisions were intended to provide an alternative to liquidation. The 
Committee noted in its report:348 

 ‘Where a company is in difficulties it often happens under the present law that there is no 
remedy except liquidation, with its attendant disadvantages — although large majorities of its 
creditors and shareholders may be willing to consent to an arrangement for rehabilitating the 
company; for it is only in a winding up that the Joint Stock Companies Arrangement Act, 1870, 
becomes available. It seems anomalous, and is in practice found inconvenient, that a winding 
up should be required as a preliminary condition to an arrangement between the company and 
its creditors. We think that the provisions of the Joint Stock Companies Arrangement Act, 1870, 
should be extended so as to enable a company, without going into liquidation, to effect a 
compromise or arrangement with its creditors subject to the sanction of the Court, and with the 
safeguards imposed by the Act.’ 

While this passage mentions rehabilitation, it does not discuss the effect of a scheme 
on other stakeholders in the company, or to the potential benefits of trading on the 
business. While the amendments in 1908 were seen to be beneficial for corporate 
reorganisations by avoiding the expense of liquidation, and the adverse effects on the 
business assets, there is little evidence to support the view that the primary purpose 
of the legislation was to save struggling businesses. Indeed, reconstruction was 
explained as a process whereby shareholders could incorporate a new company and 
transfer the assets to the new entity, not as a way of preserving the business for the 
benefit of stakeholders.349 Indeed, contemporary writers make no reference to such a 
purpose underlying the legislation.350 The legislation was also largely aimed at 
expanding reorganisation powers where companies were not in financial difficulty. As 
Anderson notes:351 
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 ‘What these amendments represented was a recognition by the legislature of these provisions 
as machinery for effectively achieving purposes other than those where the company is in 
financial difficulties. It recognised the need for the legislation to provide for a means by which 
the members could achieve by agreement (and court sanction) ends that may not have been 
otherwise achievable.’ 

The 1908 amendments did represent a shift in policy to expand reconstruction powers 
beyond companies in financial difficulty,352 but that does not make the amended 
provisions primarily concerned with corporate rescue and it is argued that schemes 
were not the first corporate rescue laws in either England or Australia. Although 
Anderson is correct that the statements in the Loreburn report argue for an alternative 
to liquidation, just as the Harmer Report and Cork Report did, it is arguable that the 
economic, social, and political circumstances had changed fundamentally by the early 
1980s so that corporate rescue, aimed at saving businesses by allowing companies 
to continue trading was now an important legal policy goal. Trying to save businesses 
(as opposed to improving returns to creditors) was not the primary goal of the 
recommendations of the Loreburn Committee report or the reforms that implemented 
them in 1908.  

A scheme of arrangement that involves reorganising the business must be for the 
benefit of the creditors by providing a greater return than they would receive from 
simply winding up the company. The focus of schemes and arrangements on creditor 
interests rather than on corporate rescue is demonstrated by the well-established 
principle that courts will not sanction a scheme353 where it would allow an insolvent 
company to continue trading as this would harm the interests of creditors and be 
against the public policy that insolvent companies should not be allowed to trade.354 
Therefore, the use of traditional debt restructuring mechanisms in the form of schemes 
and arrangements were not primarily concerned with saving the debtor company, but 
rather with maximising returns to creditors or simply restructuring the capital of a 
solvent company.  

There are also difficulties with using schemes as a rescue mechanism.355 First, there 
is no general moratorium against claims during the time that a scheme proposal is 
being formulated, that is prior to seeking a court order to convene creditor meetings. 
This allows a creditor who would be bound by the scheme to seek private enforcement 
through the courts, although once an application to convene a creditors’ meeting is 
made the court may order a stay against court enforcement.356 This however, only 
applies to ‘further proceedings in any action or other civil proceeding against the 
body’,357 which does not preclude non-judicial enforcement, including secured 
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creditors enforcing security against the company’s assets as collateral. Where a 
provision in a contract, arrangement or understanding would trigger rights on the 
announcement of a scheme to avoid liquidation or on the application for orders to 
convene a meeting of creditors to consider a scheme or to implement a scheme, the 
provision cannot be enforced.358 The scheme procedure also involves a highly 
regulated timetable, with two court approvals needed to implement a scheme.359 This 
makes scheme procedures less flexible and more expensive than most voluntary 
administrations, and has meant that schemes are rarely used as a rescue mechanism 
except in cases involving companies with substantial assets.360 

Therefore, it is contended that while in recent years schemes of arrangement and 
creditors’ arrangements in liquidation have been used to facilitate corporate rescue of 
large companies, that has not traditionally been their main purpose and, indeed, there 
are numerous drawbacks to using the procedures for corporate rescue that limit their 
effectiveness as corporate rescue laws. 

The above discussion has shown that corporate rescue, in the sense used in this 
thesis, is a relatively recent legal policy goal in Australia that really came to the fore 
from the 1970s onwards due to changing social, economic and political goals of trying 
to save businesses to protect both workers who were more vulnerable than in previous 
decades and to protect middle class investors.  

2.4 CONCLUSION 

This chapter has discussed the development of corporate rescue laws and argued that 
such laws are needed to serve a diverse range of modern social, economic and 
political goals. The justification of corporate rescue laws has also been critically 
assessed by applying a variety of competing theoretical perspectives. It has been 
argued that voluntary administration is supported by both economic and alternative 
perspectives. The historical development, theoretical foundations and current social 
and political needs all justify the retention of corporate rescue as a legal policy goal. 
The subsequent analytical aim of the remainder of this thesis is to determine whether 
voluntary administration provides an optimal framework for facilitating corporate 
rescue, and if it does not, how may it be reformed to do so in future? This question will 
be answered by reference to empirical data discussed in Chapters 4A-C. However, 
before examining the empirical data it is useful to undertake a concise exposition of 
the scope and operation of voluntary administration.  
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CHAPTER 3: THE NATURE OF VOLUNTARY 

ADMINISTRATION IN AUSTRALIA 

3.1 INTRODUCTION 

Voluntary administration is provided for by Part 5.3A of the Corporations. As explained 
in Chapter 1, what distinguishes voluntary administration from other forms of external 
administration under the Corporations Act is that its statutory purpose is stated as 
either saving the company or as much of its business as possible or, if that is not 
possible, to provide a better return than an immediate liquidation.361  

Voluntary administration is usually initiated by a resolution of the company’s directors 
where they believe362 that the company is insolvent, or likely to become insolvent, and 
that the company should enter voluntary administration.363 It is also possible for an 
administrator to be appointed by a liquidator or by a secured creditor with security over 
the whole, or substantially the whole, of the company’s assets.364  

The primary task of the administrator is to investigate the company’s financial position 
and to provide a report to creditors.365 Part 5.3A provides the company with the 
protection of an extensive statutory moratorium on claims against the company and 
property owned, leased or held by the company, to enable the administrator to focus 
on investigations and reporting to creditors.366 The report to creditors will provide the 
administrator’s opinion to creditors on how they should vote at the final creditors’ 
meeting, which must ordinarily be held within 30 business days after commencement 
of the administration.367 The creditors may vote for:368  

• the company to execute a deed of company arrangement; 

• the administration to end (and therefore for control to be passed to the directors, 
or to the liquidator, if the liquidator appointed the administrator); or 

• the company to enter voluntary liquidation.   

Voluntary administration is therefore a procedure that is designed to lead to some 
other regime that will change the status of the company, either to being subject to a 
deed of company arrangement (‘DOCA’), being in a creditors’ voluntary liquidation or 
simply exiting administration and no longer being bound by Part 5.3A.  

Corporate rescue using voluntary administration will usually involve the company 
executing a DOCA being proposed, either by the administrator, by one or more 
directors, shareholders or creditors. It is possible that the period of administration 
could be used to rescue the business by either recapitalising it, or by selling the 
business as a going concern that will enable the preservation of enterprise value. 

 
361 Corporations Act 2001 (Cth) s 435A. 
362 The directors must have a good faith belief that the company is insolvent or likely to become 
insolvent: Kazar v Duus (1998) 88 FCR 218. 
363 Corporations Act 2001 (Cth) s 436A. 
364 Corporations Act 2001 (Cth) ss 436B, 436C. 
365 Corporations Act 2001 (Cth) ss 438A, 439A(4). 
366 Corporations Act 2001 (Cth) Pt 5.3A Div 6. 
367 Corporations Act 2001 (Cth) s 439A. 
368 Corporations Act 2001 (Cth) s 439C. 
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However, the short timeframes in place for administration prior to the final creditors’ 
meeting make this difficult to achieve without a court extension of time.369 A DOCA can 
involve a broad range of features to help a company rehabilitate itself.370 Part 5.3A 
does not prescribe how a DOCA is to operate, although it does set out certain matters 
that must be dealt with in the terms of the DOCA.371 For example, a DOCA can provide: 

• a compromise of debt;372 

• for more time to repay debt (debt rescheduling); 

• a debt swap (debt/equity,373 debt/asset or debt/debt swap); 

• a sale of some or all of the assets; 

• licensing use of the assets to a third party; 

• the issue of new shares;374  

• converting debts into interests in a creditors’ trust to allow the company to exit 
Part 5.3A; and 

• consolidation of corporate group debts and assets into one pooled entity or 
fund.375 

This is a non-exhaustive list of debt restructuring techniques that may be used to 
implement a corporate rescue program.376  

Although the voluntary administration and DOCA regimes are flexible and can utilise 
a broad range of commercially effective tools to carry out corporate rescues, the 
regime does have limitations. First, the company must be insolvent or likely to become 
insolvent in order to enter Part 5.3A.377 Second, major secured creditors are able to 
enforce their security during administration and all secured creditors, owners and 
lessors of property used by a company in administration are not bound by a DOCA, 
with respect to their rights to enforce their security or ownership interest, unless they 

 
369 Extensions are possible under Corporations Act 2001 (Cth) ss 439A(6) and 447A.  
370 There are certain things that a DOCA cannot include, particularly provisions restricting rights that 
creditors have against third parties: Lehman Bros Holdings Inc v City of Swan [2010] HCA 11; (2010) 
240 CLR 509. See further Jason Harris, 'Adjusting creditor rights against third parties during debt 
restructuring' (2011) 19(1) Insolvency Law Journal 22. 
371 Corporations Act 2001 (Cth) s 444A(4). There are also default provisions provided for by 
Corporations Regulations 2001 (Cth) reg 5.3A.06; Sch 8A. See also Mighty River International Ltd v 
Hughes [2018] HCA 38; (2018) 265 CLR 480. 
372 This is limited to a debt owed by the company: Lehman Bros Holdings Inc v City of Swan [2010] 
HCA 11; (2010) 240 CLR 509. 
373 Shareholders may be forced to transfer their shares if the court makes an order under Corporations 
Act 2001 (Cth) s 444GA. 
374 See further Jason Harris, 'Using voluntary administration to dilute minority shareholdings' (2016) 
28(1) Australian Restructuring Insolvency and Turnaround Association Journal 22. 
375 Jason Harris, 'Corporate group insolvencies: Charting the past, present and future of pooling 
arrangements' (2007) 15(2) Insolvency Law Journal 78. 
376 For further discussion of debt restructuring techniques see Chris Howard and Bob Hedger, 
Restructuring Law & Practice (Butterworths, 2nd ed, 2014) Ch 6; Michael Murray and Jason Harris, 
Keay’s Insolvency: Personal and Corporate Law and Practice (Thomson Reuters, 10th ed, 2018) Ch 
21. 
377 It is noted that major secured creditors are not required to establish near or actual insolvency, but 
few appointments are made by secured creditors, as discussed in [4C.3.8]. 
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vote in favour of it.378 A DOCA may not affect the rights that creditors have against third 
parties.379 Finally, there is no prohibition on ipso facto clauses being used by 
contractual counter parties to terminate or vary the terms of the contract upon the 
execution of a DOCA.380 The potential limitations on voluntary administration and 
DOCAs for corporate rescue are discussed further in Chapter 5. 

This Chapter will explain the scope and operation of voluntary administration.  

3.2 PURPOSE OF VOLUNTARY ADMINISTRATION 

The purpose of voluntary administration is stated in Corporations Act 2001 (Cth) s 
435A as: 

435A. Object of Part 

The object of this Part, and Schedule 2 to the extent that it relates to this Part, is to provide for 
the business, property and affairs of an insolvent company to be administered in a way that: 

(a)  maximises the chances of the company, or as much as possible of its business, continuing 
in existence; or 

(b)  if it is not possible for the company or its business to continue in existence-results in a 
better return for the company's creditors and members than would result from an immediate 
winding up of the company. 

The Harmer Report noted that:381 

‘the legislative approach to corporate insolvency in Australia is most conservative. There is very 
little emphasis upon or encouragement of a constructive approach to corporate insolvency by, 
for example, focussing on the possibility of saving a business (as distinct from the company 
itself) and preserving employment prospects. 

The Explanatory Memorandum to the Bill that introduced voluntary administration 4 
years after the Harmer Report explained:382 

 ‘The insertion of the new Part is primarily designed to redress concerns that Australia's current 
corporate insolvency laws are inflexible and that they too easily and too often lead to the 
liquidation of companies, when some such companies could have been saved.’ 

Furthermore, the Explanatory Memorandum noted that Part 5.3A was designed for:383  

‘speed, and ease of commencement of administration; minimisation of expensive and time-
consuming court involvement and formal meeting procedures; flexibility of action at key stages 
in the administration process; and ease of transition to other insolvency solutions where an 
administration does not by itself offer all the answers.’  

Voluntary administration is designed to be faster and less expensive than liquidation 
or a scheme of arrangement.384 The question of whether voluntary administration 
actually achieves these goals is discussed further in Chapters 4 and 5. 

 
378 Corporations Act 2001 (Cth) s 444D(2). See also Australian Gypsum Industries Pty Ltd v Dalesun 
Holdings Pty Ltd [2015] WASCA 95; (2015) 106 ACSR 79. 
379 Lehman Bros Holdings Inc v City of Swan [2010] HCA 11; (2010) 240 CLR 509. 
380 The protection offered by Corporations Act 2001 (Cth) s 451E only applies to administration, not 
under a DOCA. See however, Corporations Act 2001 (Cth) ss 441D, 441H, 444F which allow for a 
measure of protection. 
381 Australian Law Reform Commission, General Insolvency Inquiry, Report No 45 (AGPS, 1988), [52]. 
382 Explanatory Memorandum to the Corporate Law Reform Act 1992 (Cth), [50]. 
383 Ibid, [448]-[449]. 
384 Hagenvale Pty Ltd v Depela Pty Ltd & Serrada Holdings Pty Ltd (1995) 17 ACSR 139, 145. 
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The courts have explained the statutory objects in the following terms: 

• ‘rehabilitating the company as a commercial concern’;385  
• ‘an insolvent company should have an opportunity to achieve a prompt and 

flexible means of emerging from insolvency’;386 and 
• ‘the policy underlying Part 5.3A, as evinced by s 435A, is to maximise the 

chances of the beleaguered company staying alive’387 

The two alternatives expressed in s 435A are both open as goals of voluntary 
administration. For example, it is permissible to appoint an administrator where there 
is no possibility of the company’s business continuing in existence, but the 
administration offers the chance of a better return for creditors than an immediate 
liquidation.388 Allowing the company to continue incurring losses while trading is not an 
improper use of Part 5.3A.389  

The focus of s435A(a), on the company or as much of its business continuing in 
operation, clearly includes situations where the business of the company is sold to a 
new owner who then continues trading in some form.390 This purpose also allows for:391 

‘reconstruction possibilities to be pursued in such a way that, if creditors so desire, a legacy of 
debt may be left behind and winding up, which would normally be the product of an intolerable 
debt burden, may be avoided. Implicit in that, of course, is the proposition that the company will 
thereby be permitted to return to the mainstream of commercial life’ 

Section 435A is not an exclusive code of all potential purposes of voluntary 
administration. As the New South Wales Court of Appeal stated in 2011:392  

 ‘though s 435A sets out the objects of Pt 5.3A, Part 5.3A does not operate within its own 
hermetically sealed compartment of the Corporations Act. Thus, s 435A does not exhaust the 
statutory purposes that should be taken into account. At its broadest, the Corporations Act has 
objects that include enabling there to be an artificial entity that is created by registration and 
recognised as a legal person with limited liability for its actions, of establishing the manner in 
which that entity is administered, and in particular of articulating standards applicable to its 
internal administration and its dealings with others.’ 

However, any purpose that is to be read into Part 5.3A must be found somewhere 
within the statute.393 A broad brush approach should be taken to interpreting the scope 
of s 435A.394  

 
385 Blacktown City Council v Macarthur Telecommunications Pty Ltd [2003] NSWSC 883; (2003) 47 
ACSR 391, [21]. 
386 Australian Gypsum Industries Pty Ltd v Dalesun Holdings Pty Ltd [2015] WASCA 95, [59]. 
387 Larkden Pty Ltd v Lloyd Energy Systems Pty Ltd [2011] NSWSC 1305; (2011) 285 ALR 207, [37]. 
388 Dallinger v Halcha Holdings Pty Ltd (1995) 60 FCR 594. 
389 Re Ansett Australia Ltd (No 3) [2002] FCA 90; (2002) 115 FCR 409, [81]. 
390 Bidald Consulting Pty Ltd v Miles Special Builders Pty Ltd [2005] NSWSC 1235; (2005) 226 ALR 
510, [220]. This stands in contrast to the UK legislation where the mere sale of the assets has been 
held to not involve the rescue of the company: Re Care Matters Partnership Ltd [2011] EWHC 2543 
(Ch). 
391 Blacktown City Council v Macarthur Telecommunications Pty Ltd [2003] NSWSC 883; (2003) 47 
ACSR 391, [19] (applied in Australian Gypsum Industries Pty Ltd v Dalesun Holdings Pty Ltd [2015] 
WASCA 95). 
392 Vero Insurance Ltd v Kassem [2011] NSWCA 381; (2011) 86 ACSR 607, [81]. 
393 BE Australia WD Pty Ltd (subject to DOCA) v Sutton [2011] NSWCA 414; (2011) 82 NSWLR 336, 
[138]. 
394 Sydney Land Corp Pty Ltd v Kalon Pty Ltd (1997) 26 ACSR 427, 430 (appeal was dismissed: Kalon 
Pty Ltd v Sydney Land Corporation Pty Ltd (1998) 26 ACSR 593). 
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Seeking to preserve the business also raises the relevant interests of employees and 
other stakeholders. As Young J explained in Sydney Land Corp Pty Ltd v Kalon Pty 
Ltd (1997) 26 ACSR 427 at 430, administration is: 

 ‘focused upon the company — or the company’s business. One of the reasons for this was 
undoubtedly because the company’s business was employing Australians and it was in the 
interests of Australia that as much employment as possible be maintained. Thus, things were 
to be structured so as to maximise that chance. It is only if that is not possible that the 
secondary consideration of the best return to creditors comes about.’ 

In Re ABC Learning Centres Ltd (No 8) (2009) 73 ACSR 478; [2009] FCA 994, the 
court noted (at [28]) that s 435A: 

 ‘indicates acceptance by the Parliament that it is not only the wellbeing of the creditors that is 
at stake but the possibility of the continuation of the business of a company for the benefit of 
its employees and its customers. Those considerations are to be taken into account, as well 
as the possibility that a particular course will benefit creditors, both unsecured and other 
creditors.’ 

3.3 COMMENCEMENT 

The administration commences when the administrator accepts the appointment and 
cannot be revoked by the appointor (whether directors, a liquidator or a secured 
creditor).395 The fact that the company is already in a form of external administration, 
such as liquidation, receivership or a scheme of arrangement does not prevent a 
company entering voluntary administration.396 Once a company is under administration 
it cannot be placed into a concurrent administration, although the period of 
administration ends when the company executes a DOCA,397 and so an administrator 
may be appointed during a DOCA.398 It is possible for the company’s creditors to 
replace the administrator by resolution at a creditors’ meeting,399 or to seek a court 
order replacing the administrator or terminating the administration.400   

3.4 DURATION OF ADMINISTRATION 

Administration will last until one of the events specified in Corporations Act 2001 (Cth) 
s 435C(2) or (3) occurs, which includes the ordinary termination of administration 
through creditors passing a resolution at the second creditors’ meeting to enter into a 
DOCA, to enter a creditors’ voluntary liquidation or to simply end the administration. 
Section 435C(3) also specifies a range of specific events such as court terminations, 
or a failure to execute a DOCA within the required time, or a failure to convene the 
second creditors’ meeting. Some of these events will mean that the company 
automatically transitions into a creditors’ voluntary liquidation, while others will mean 
simply that the administration ends and control of the company returns to the 

 
395 Corporations Act 2001 (Cth) ss 435C, 449A. That section also provides that the appointment of a 
deed administrator cannot be revoked. 
396 If the company is in liquidation then only the liquidator may appoint the administrator: Corporations 
Act 2001 (Cth) ss 436A(2), 436C(2). 
397 Corporations Act 2001 (Cth) s 435C(2)(a). 
398 Re Bluenergy Group Ltd (Subject to a DOCA) (Admin Apptd) [2015] NSWSC 977; (2015) 107 ACSR 
373 (in this particular case, the subsequent administrator was removed to allow the DOCA to be 
effectuated). 
399 Insolvency Practice Schedule (Corporations) s 90-35. 
400 Insolvency Practice Schedule (Corporations) s 90-15. 
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directors.401  

Administration is designed to be a short period during which time the administrator can 
assess the potential options for the company and make a recommendation as to how 
the creditors should vote on the future of the company at the final meeting. The Harmer 
Report stated that it was envisioned that the administrator’s control of the company 
‘will not normally exceed 28 days’,402 although it is possible to extend this period by 
either adjourning the second creditors’ meeting403 or seeking a court order extending 
the time in which to hold that second meeting (known as the ‘convening period’).404  

Although the courts initially took a strict view of the need for administration to be a 
short procedure and were unwilling to grant extensions of the convening period without 
a substantial reason,405 the prevailing view now is that extensions of time should be 
granted as long as the administrator provides some good reason for the application 
and the extension would be consistent with the purposes of Part 5.3A.406 There have 
been cases where multiple extensions have been given, or where lengthy extensions 
of more than 12 months have been given.407 The courts deal with these applications 
with a view to the commercial outcomes for creditors.408 

3.5 INITIATION OF VOLUNTARY ADMINISTRATION BY THE COMPANY’S 
DIRECTORS 

The vast majority of administrator appointments are by the directors of the company, 
which requires that the directors pass a resolution that the company is insolvent or 
likely to become insolvent.409 It is significant to the goal of corporate rescue that 
administration is available to companies that have a ‘debt problem’ and not merely 
companies that are clearly insolvent.410 If limited to the latter, the chances of saving 
the business would be lower than the current standard for director or liquidator 
appointments, which is that a belief that ‘the company is insolvent or likely to be 
insolvent’.411  

Despite there being no requirement to establish actual insolvency to justify the 
appointment of administrators, some view the procedure as synonymous with 

 
401 If the events are listed in Corporations Act 2001 (Cth) ss 446A, 446AA then the company will 
automatically transition to a creditors’ voluntary liquidation, otherwise administration will simply end 
under ibid s 435C(3). 
402 Australia Law Reform Commission, General Insolvency Inquiry, Report No 45 (AGPS, 1988), [8]. 
403 Insolvency Practice Rules (Corporations) 2016 (Cth) s 75-140(3) (for a period of not more than 45 
business days). 
404 This may be done either under Corporations Act 2001 (Cth) s 439A(6) or s 447A. 
405 Mann v Abruzzi Sports Club Ltd (1994) 12 ACSR 611; Brash Holdings Ltd v Katile Pty Ltd (1994) 12 
ACLC 472, 476 (period of administration is ‘strictly limited’). 
406 Re Riviera Group [2009] NSWSC 585; (2009) 72 ACSR 352. See further Michael Murray and Jason 
Harris, Keay’s Insolvency: Personal and Corporate Law and Practice (Thomson Reuters, 10th ed, 
2018), [19.310]. 
407 See for example, Re Owen; RiverCity Motorway Pty Ltd v Madden (No 4) [2012] FCA 1491; (2012) 
92 ACSR 255. 
408 Re Parbery; NewSat Ltd [2015] FCA 435. 
409 Corporations Act 2001 (Cth) s 436A. 
410 Australia Law Reform Commission, General Insolvency Inquiry, Report No 45 (AGPS, 1988), [8], 
[56]. 
411 Corporations Act 2001 (Cth) ss 436A, 436B. 
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corporate failure and insolvency.412 A study of publicly listed companies using voluntary 
administration found that levels of resource slack declined rapidly immediately prior to 
administration, which suggests that administration may have been a last resort for the 
companies.413 The Productivity Commission stated in its final report that voluntary 
administration’s effectiveness as a genuine restructuring mechanism was inhibited by 
the current culture, incentives and legal framework.414 

The requirement for a belief that the company is insolvent or likely to become insolvent 
has been considered in a number of cases, specifically in situations where there have 
been concerns raised that directors may have appointed an administrator for an 
improper purpose.415 The proper purposes for appointing an administrator are those 
that are consistent with the goals of Part 5.3A set out in s 435A. Improper purposes 
have been found where the administrator was appointed:  

• for the purpose of trying to frustrate litigation;416 

• for the purpose of frustrating other directors;417 

• In order to delay or frustrate investigation of the directors’ conduct;418  

• to change the operation of the relation-back period;419 or 

• to dilute minority shareholders through a debt for equity swap in a DOCA.420   

The courts have clearly stated that directors must have a good faith belief that the 
company is insolvent or likely to become insolvent. This requires at least an 
appreciation of the financial position of the company.421 A failure to keep financial 
records, or a failure to be aware of the company’s true financial position, is not 
sufficient to establish a genuine belief that the company is insolvent or likely to become 
insolvent.422 

 
412 See for example Arnold Bloch Liebler, Preliminary Submission to the Productivity Commission 
Inquiry into Business Set-up, Transfer and Closure, February 2015, available from 
https://www.pc.gov.au/inquiries/completed/business/submissions 
413 James Routledge and David Morrison, ‘Voluntary administration: Patterns of corporate decline’ 
(2009) 27(2) Company and Securities Law Journal 95. 
414 Productivity Commission, Business Set-Up, Transfer and Closure: Final Report (September 2015) 
Finding 13.1. 
415 See for example, ASIC v Planet Platinum Ltd (in liq) [2016] VSC 120; (2016) 112 ACSR 570. See 
generally, Paulina Fishman, ‘To the Purpose: Unduly Narrow Standing under s 447C’ (2021) 29(1) 
Insolvency Law Journal 26. 
416 St Leonards Property Pty Ltd v Ambridge Investments Pty Ltd [2004] NSWSC 851; (2004) 50 ACSR 
443; ASIC v Planet Platinum Ltd (in liq) [2016] VSC 120; (2016) 112 ACSR 570. 
417 Re Keneally [2015] NSWSC 937; (2015) 107 ACSR 172. 
418 Blacktown City Council v Macarthur Telecommunications Pty Ltd (admins apptd) [2003] NSWSC 
883; (2003) 47 ACSR 391. 
419 Chief Commissioner of State Revenue v Rafferty's Resort Management Pty Ltd (in liq) [2008] 
NSWSC 452; (2008) 66 ACSR 199.  It should be noted that amendments to the definition of relation-
back day in 2017 have limited the ability to use administration to do this: see Corporations Act 2001 
(Cth) s 91, inserted by the Insolvency Law Reform Act 2016 (Cth) (commencing from 1.3.17). 
420 Re New Bounty Pty Ltd [2015] NSWSC 1060; (2015) 107 ACSR 504. Although the court stated that 
it was not necessarily an abuse of the procedure to do so, the manner in which this was done (where 
the company remained insolvent) was an abuse. 
421 Kazar v Duus [1998] FCA 1378; (1998) 88 FCR 218. 
422 Downey v Crawford [2004] FCA 1264; (2004) 51 ACSR 182. 
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3.6 POWERS, DUTIES AND RESPONSIBILITIES OF ADMINISTRATORS 

Administrators have statutory power to manage the business, property and affairs of 
the company in administration.423 Once appointed, the administrator takes over the 
management of the business from the company’s officers and takes control of its 
assets.424 Only the administrator can deal with the company’s assets during the 
administration.425 The administrator can exercise the same powers and perform the 
same functions as the company’s officers,426 but they also have further statutory 
powers, such as the power to remove directors from their office as well as appoint new 
directors,427 deal with encumbered assets428 and to do anything else necessary for the 
purposes of Part 5.3A.429  

Administrators carry extensive personal liability during the conduct of the 
administration, with liability imposed on them for specific categories of debts that they 
incur in the performance of their functions and powers under Part 5.3A.430 The 
categories of debts are for:431 

• services rendered; 

• goods bought; 

• property used, hired, leased or occupied by the company;432 

• borrowing costs, including interest and repayment of principal.  

The administrator has a right of indemnity against the assets of the company to satisfy 
these personal liabilities433 and this is protected by a statutory434 and equitable lien over 
the assets.435 The administrator acts as agent of the company436 and is not otherwise 
personally liable for debts incurred during the administration.437  

The primary duties of an administrator are to take control of the company and its 
assets, investigate the company's ‘business, property, affairs and financial 
circumstances’ and prepare a report for the company’s creditors where the 
administrator will give an opinion as to how the creditors should vote at the final 
meeting.438 The level of detail required by the report will depend on the circumstances 

 
423 Corporations Act 2001 (Cth) s 437A. 
424 Corporations Act 2001 (Cth) s 437A. 
425 Corporations Act 2001 (Cth) ss 198G, 437D. 
426 Corporations Act 2001 (Cth) s 437A(1)(d). 
427 Corporations Act 2001 (Cth) s 442A(a), (b). 
428 Corporations Act 2001 (Cth) ss 442B, 442C. 
429 Corporations Act 2001 (Cth) s 442A(d). 
430 Corporations Act 2001 (Cth) s 443A. 
431 Corporations Act 2001 (Cth) s 443A(1). 
432 The administrator may avoid personal liability by serving a notice on the owner or lessor of the 
property under Corporations Act 2001 (Cth) s 443B. 
433 Corporations Act 2001 (Cth) ss 443D, 443E. 
434 Corporations Act 2001 (Cth) s 443F. 
435 Coad v Wellness Pursuit Pty Ltd (in liq) [2009] WASCA 68. 
436 Corporations Act 2001 (Cth) s 437B. 
437 Corporations Act 2001 (Cth) s 443C. 
438 Corporations Act 2001 (Cth) s 438A; Insolvency Practice Rules (Corporations) s 75-225(3). See 
further Macks v Viscariello [2017] SASCFC 172; (2017) 353 ALR 201. 
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of the case, including the manner and complexity of the investigations and the time 
frame available for the administrator.439 It is generally accepted that it cannot be 
expected that an administrator’s report to creditors will be as comprehensive as 
reports by liquidators (who may have years to investigate) or explanatory statements 
to creditors in schemes of arrangements.440  

Administrators are officers of the company,441 and thus are subject to a range of 
statutory duties such as the duty of care and the duty to act in good faith and for a 
proper purpose.442 Administrators also stand in a fiduciary role to the company,443 with 
the interests of all creditors borne firmly in mind, although this does not mean that 
administrators owe fiduciary duties directly to creditors themselves, the duty is owed 
to and is enforceable by the company.444 The rights and powers that creditors have 
during the administration are discussed further below. 

Administrators have reporting obligations for: 

• potential offences and contraventions of the Corporations Act (to ASIC);445 

• the initial information to creditors;446 

• the annual administration return (to ASIC);447 

• the end of administration return (to ASIC);448 and 

• annual liquidator returns (to ASIC).449 

There will also have reporting and compliance obligations under specific statutory 
requirements such as state and federal taxation laws,450 work health and safety laws,451 
workplace laws and environmental laws.452 

 
439 DCT v Comcorp Australia Ltd (1996) 70 FCR 356; Re TEN Network Holdings Ltd (Admins Apptd) 
(Recs and Mgrs Apptd) [2017] NSWSC 1247. 
440 Ibid. 
441 Corporations Act 2001 (Cth) s 9 (definition of officer). 
442 Corporations Act 2001 (Cth) Pt 2D.1. 
443 Hill v David Hill Electrical Discounts Pty Ltd [2001] NSWSC 271, [19]; Correa v Whittingham [2013] 
NSWCA 263; (2013) 278 FLR 310, [148]. 
444 Macks v Viscariello [2017] SASCFC 172; (2017) 353 ALR 201. 
445 Corporations Act 2001 (Cth) s 438D. 
446 IPR (Corporations) s 70-30. 
447 IPS (Corporations) s 70-5. 
448 IPS (Corporations) s 70-6. 
449 IPS (Corporations) s 30-1. 
450 Income Tax Assessment Act 1936 (Cth) s 254 (administrators are classified as ‘trustees’ for this 
purpose). 
451 Administrators would be ’persons conducting a business’ under the model work safety legislation 
and even if not would be officers of the company with a responsibility to ensure that such persons 
comply with their obligations under the Act: see for Work Health and Safety Act 2011 (NSW) ss 19, 27. 
Karen Wheelwright, ‘Understanding the liability of corporate officers for occupational health and safety 
breaches in the era of harmonisation’ (2012) 40(6) Australian Business Law Review 410. 
452 The company under administration will need to comply with these laws and the administrator, 
exercising exclusive management power, will have responsibility for this, although these laws do not 
specifically refer to administration. 
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3.7 EFFECT OF THE APPOINTMENT ON STAKEHOLDERS 

The appointment of an administrator effects a change to the registered status of the 
company because it becomes registered as being under ‘external administration’ on 
ASIC’s register of companies. As noted above, this means that the administrator takes 
over the management of the company and its business, property and affairs. This does 
not, however, change the rights or powers of the company itself. A company in 
administration will continue to own its property (there is no vesting of property in the 
administrator) and may continue to exercise its legal rights under contracts and 
statutory provisions.453  

The company is obliged to notify the public of its status on all public documents.454 This 
is done by stating ‘(administrator appointed)’ after its name. This can have a significant 
effect on the goodwill of the business and may cause stakeholders to adopt a different 
approach to their dealings with the company. For example, customers may be 
concerned about delivery of their goods and services and so may be hesitant to deal 
with the company. Suppliers may be concerned about continuing to supply on credit 
and may change payment terms to require cash on delivery or shorten the period of 
credit provided. Employees may also be concerned about the future of their jobs and 
may begin to look elsewhere for potential future employment. 

The commencement of administration does not repudiate the contracts to which the 
company is a party.455 Therefore, the appointment of an administrator does not 
automatically terminate employment contracts,456 although the administrator can 
exercise management power to terminate contracts. The administrator would not have 
personal liability for this as they act as the agent of the company. This would not 
absolve the company from any liability under employment law however,457 although 
any compensation owed to the employee for unfair dismissal would constitute a 
provable debt in the administration.  

However, it is common for contractual counterparties to include clauses in their 
contracts that will automatically trigger rights to alter or terminate the contract. These 
are known as ipso facto clauses. In 2018, the Corporations Act was amended to limit 
the effect of ipso facto clauses during administration. This is an important amendment 
that should have benefitted enhance the role of voluntary administration as a corporate 
rescue tool,458 but the implementation of the reforms was complicated by dozens of 
exceptions.459 

The appointment of an administrator does impose a statutory stay over proceedings 
in a court against the company or in relation to any of its property, without the 
permission of the administrator or the court.460 While it is open for a stakeholder to 
seek leave of the court to undertake proceedings, the courts have been reluctant to 
grant this unless there is some particular reason that distinguishes the stakeholder’s 

 
453 Smith v DCT (1997) 71 FCR 150. 
454 Corporations Act 2001 (Cth) s 450E. 
455 Smith v DCT (1997) 71 FCR 150. 
456 Green v Giljohann (1995) 17 ACSR 518. 
457 Patrick Stevedores Operations No 2 Pty Ltd v MUA (1998) 195 CLR 1. 
458 This is discussed further in [5.6]. 
459 See further Jason Harris and Christopher Symes, ‘Be careful what you wish for! Evaluating the ipso 
facto reforms’ (2019) 34(1) Australian Journal of Corporate Law 84. 
460 Corporations Act 2001 (Cth) s 440D. 
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claim from the other claims of general creditors.461 For example, if the property rights 
of a claimant are at risk in the absence of commencement or continuation of 
proceedings, then this could be a good reason to grant relief from the stay.462  There is 
also a stay on winding up proceedings during the administration, although the court 
may give leave for the winding up application to proceed.463 

Secured creditors are also bound by a stay from enforcing their rights against their 
secured collateral,464 under s 440B, but this is subject to several exceptions such as 
pre-appointment enforcement,465 enforcement against perishable property,466 or where 
they have security over the whole or substantially the whole of the company’s 
property,467 in which case they may take enforcement action during the first 13 
business days of the administration or otherwise with permission of the 
administrator.468 The administrator may also seek a court order limiting the exercise of 
powers by a secured creditor.469 The powers of administrators are subject to the rights 
and powers of secured creditors to the extent that these are not otherwise caught by 
the moratorium.470 

Secured parties with security interests under the Personal Property Securities Act 
2009 (Cth) may be subject to vesting of their security interest in the company on the 
appointment of the administrator unless the security interest is properly perfected at 
the time of the administration.471 Vesting may also occur where the security interest is 
perfected by registration on the PPSR, but the registration is out of time.472 The 
operation of the vesting rules also means that security interests granted by an 
administrator will require a court extension of time prior to their creation, otherwise the 
security interests will vest as soon as they are created.473 

Lessors of personal property used by the company may be secured creditors for the 
purposes of the Personal Property Securities Act 2009 (Cth). This will bring their rights 
within the restrictions provided in Part 5.3A Division 7 Subdivision B and will also allow 
for vesting or unperfected or late perfected security interest. If the lessor (or other 
owner whose interest in the property is not a PPSA security interests) does not hold 
PPSA security interest, then their rights come within Subdivision 8 of Division 7, which 

 
461 Foxcraft v The Ink Group Pty Ltd (1994) 15 ACSR 203. Note however, that this approach was 
criticised in Larkden Pty Ltd v Lloyd Energy Systems Pty Ltd [2011] NSWSC 1305. 
462 Phisci Pty Ltd v Green Frog Nominees Pty Ltd [2008] FCA 638. 
463 Corporations Act 2001 (Cth) s 440A. 
464 Corporations Act 2001 (Cth) s 440B. 
465 Corporations Act 2001 (Cth) s 441B. 
466 Corporations Act 2001 (Cth) s 441C. 
467 Corporations Act 2001 (Cth) s 441A. 
468 This is frequently given using a deed of forbearance. 
469 Corporations Act 2001 (Cth) s 441D. 
470 Corporations Act 2001 (Cth) s 442D. 
471 Personal Property Securities Act 2009 (Cth) s 267. 
472 Corporations Act 2001 (Cth) s 588FL, although it is possible to gain a court extension of time in 
which to register unless the security interest has already vested under Personal Property Securities Act 
2009 (Cth) s 267: see Corporations Act 2001 (Cth) s 588FM; Re OneSteel Manufacturing Pty Ltd 
(Admin Apptd) [2017] NSWSC 21; (2017) 93 NSWLR 611. 
473 Re KJ Renfrey Nominees Pty Ltd (Trustee); OneSteel Manufacturing Pty Ltd v OneSteel 
Manufacturing Pty Ltd [2017] FCA 325; (2017) 120 ACSR 117. See further Jason Harris, ‘Giving security 
after insolvency and PPSR extensions of time’ (2020) 34(1) Commercial Law Quarterly 18. 



 79 

also recognises an exception to the stay for pre-appointment enforcement and against 
perishable property.474 There is also a court power to limit the rights of an owner or 
lessor whose interests in the property are not a security interest.475 

Members of the company will lose their ability to sell their shares,476 and cannot remove 
the administrator. Members are not able to vote in the administration, and if they have 
claims as creditors due to the holding of their shares, their rights are subject to 
subordination under s 563A and they are only permitted to vote with court 
permission.477  

3.8 THE ROLE OF CREDITORS DURING VOLUNTARY ADMINISTRATION 

Creditors have a variety of rights under Part 5.3A and are the primary stakeholders 
that an administrator deals with. A creditor is a person with a provable debt or claim 
that is accepted by the administrator.478 The provability of the debt or claim in 
liquidation is based on the circumstances giving rise to the debt or claim being before 
the commencement of the liquidation (known as the ‘relevant date’),479 and this will 
also apply in administration with the relevant date being with the commencement of 
administration.480 Where the company under administration incurs a debt or claim 
during the administration, that debt or claim will be an administrative expense or a 
personal liability of the administrator and is not a provable debt in the administration.481  

The primary right of a creditor during administration is to participate in a creditors’ 
meeting and to receive information relating to the meeting.482 At the first meeting in 
administration, the creditors may resolve to appoint a committee of inspection and will 
also receive relevant information from the administrator relating to the company’s 
circumstances and their plans for the administration.483 At the second meeting, the 
creditors vote on the future of the company.484 

If a committee of inspection (‘COI’) is appointed it may advise the administrator and 
monitor the conduct of the administration and may give non-binding directions to the 
administrator.485 The COI also has the power to request information from the 
administrator,486 to approve their remuneration (if not approved by a resolution of the 

 
474 Corporations Act 2001 (Cth) ss 441F, 441G. 
475 Corporations Act 2001 (Cth) s 441H. 
476 Corporations Act 2001 (Cth) s 437F. 
477 Corporations Act 2001 (Cth) s 600H; Re SurfStitch Group Ltd [2018] NSWSC 164; (2018) 124 ACSR 
235. 
478 Corporations Regulations 2001 (Cth) reg 5.6.49. This is usually done prior to a creditors’ meeting, 
but the chair presiding at the meeting can admit or reject proofs for the purposes of voting at the 
meeting: Insolvency Practice Rules (Corporations) 2016 (Cth) s 75-100. 
479 Corporations Act 2001 (Cth) ss 9 (definition of relevant date), 553. 
480 Brash Holdings Ltd v Katile Pty Ltd [1996] 1 VR 24. 
481 Rent payable under a lease during the administration is still owed because of entry into the lease 
prior to the relevant date and so is a provable debt in the administration: Re Ford (Administrator); The 
PAS Group Ltd (Admin Apptd) v Scentre Management Ltd [2020] FCA 1023. 
482 Corporations Act 2001 (Cth) s 439A; Insolvency Practice Rules (Corporations) 2016 (Cth) s 75-10. 
483 Corporations Act 2001 (Cth) s 436E; Insolvency Practice Rules (Corporations) 2016 (Cth) s 70-30. 
484 Corporations Act 2001 (Cth) ss 439A, 439C. 
485 Insolvency Practice Schedule (Corporations) s 80-35(1). 
486 Insolvency Practice Schedule (Corporations) s 80-40. 
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creditors generally)487 and to seek court orders in relation to the administration.488   

Creditors may participate in a creditors’ meeting by asking questions489 and by voting 
on resolutions.490 Creditors may also pass resolutions without a meeting.491 Creditors 
can request that the administrator provide information, books or reports relating to the 
administration,492 and there are only narrow grounds upon which the administrator can 
refuse.493 Since 2017, creditors have the right to remove an administrator by resolution 
at a meeting, with no need to show cause such as misconduct or negligence.494  

Although administrators must consider the interests of creditors as part of their role as 
officers of the company, and the interests of creditors being specifically set out as a 
potential goal of administration under s 435A(b), creditor interests are not the only 
relevant interests and considerations of the public interest are also relevant.495  

3.9 THE ROLE OF THE COURT DURING VOLUNTARY ADMINISTRATION 

The role of the court in administration designed to be minimal, with a general 
supervisory role and the capacity to make a broad range of orders and approvals if 
needed under Corporations Act 2001 (Cth) Part 5.3A Division 13 and Insolvency 
Practice Schedule (Corporations) Div 45 and 90.496  

The court has a broad general power to ‘make such orders as it thinks fit in relation to’ 
either an external administrator (which includes an administrator) under Insolvency 
Practice Schedule (Corporations) s 90-15 or to a registered liquidator (and 
administrators must be registered liquidators under Insolvency Practice Schedule 
(Corporations) s 45-1. The power under s 90-15 is expressly stated to include the 
power to ‘determine any question in relation to the external administration’, which is 
the successor to the court’s longstanding power to give directions to administrators 
and other insolvency practitioners.497 The power is broader than merely giving 
directions however.498  

The court also has the power to review voting at creditor meetings where related 

 
487 Insolvency Practice Schedule (Corporations) s 60-10(1)(b). 
488 Insolvency Practice Schedule (Corporations) s 90-15; 90-20. 
489 The chair of the meeting must allow a reasonable time for questions: Insolvency Practice Rules 
(Corporations) 2016 (Cth) s 75-70(4); ARITA, Code of Professional Practice (4th ed, 2019) [24.7.6]. 
490 Corporations Act 2001 (Cth) ss 439A, 439C (voting on the future of the company); Insolvency 
Practice Schedule (Corporations) s 60-10 (voting on remuneration of the administrator); Insolvency 
Practice Rules (Corporations) 2016 (Cth) s 75-110 (voting at meetings). 
491 Insolvency Practice Rules (Corporations) 2016 (Cth) s 75-130. 
492 Insolvency Practice Schedule (Corporations) ss 70-40, 70-45. 
493 Insolvency Practice Rules (Corporations) 2016 (Cth) ss 70-10, 70-15. 
494 Insolvency Practice Schedule (Corporations) s 90-35. 
495 Vero Insurance Ltd v Kassem [2011] NSWCA 381; (2011) 86 ACSR 607; Adelaide Brighton Cement 
Ltd, in the matter of Concrete Supply Pty Ltd v Concrete Supply Pty Ltd (Subject to DOCA) (No 4) 
[2019] FCA 1846. 
496 Australian Law Reform Commission, General Insolvency Inquiry, Report No 45 (AGPS, 1988) [62], 
[127]. 
497 See former Corporations Act 2001 (Cth) s 447D; Reidy, in the matter of eChoice Ltd (Admin Apptd) 
[2017] FCA 1582. 
498 Timothy Porter and Christopher Symes, ‘Section 90-15 of the IPS (Corporations) — The new power 
for courts to exercise when applications for directions are made from administrators, liquidators and 
others’ (2018) 33(2) Australian Journal of Corporate Law 275. 
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parties, or the exercise of the administrator’s casting vote, determines the resolution.499  
The court may also require that a creditors’ meeting be convened for the purpose of 
determining the wishes of creditors on a matter relating to the administration.500 Courts 
are frequently asked to determine issues relating to the validity of an administrator’s 
appointment,501 and may also remove or replace an administrator.502  

Perhaps the most important power that the court may exercise is under s 447A. That 
provision allows the court to make orders about how Part 5.3A is to operate in relation 
to a company under administration. The courts have taken a broad interpretation to 
the scope of s 447A and the power is not to be read down as being merely for filling 
gaps in the legislation or correcting errors by the administrator.503 Although s 447A 
orders are broad, they are subject to limitations504 such as the requirement that the 
orders affect some provision within Part 5.3A.505 Furthermore, the orders should not 
be used to affect accrued legal rights.506 The courts have consistently held that s 447A 
orders should be consistent with the objectives of Part 5.3A.507  

3.10 DEEDS OF COMPANY ARRANGEMENT 

A deed of company arrangement is a statutory procedure that is entered into between 
a company in administration and the deed administrator. The procedure must be 
approved by the company’s creditors at the final creditors’ meeting.508 It is not possible 
to enter into a DOCA other than by going through a period of administration.509  

A DOCA proposal that is presented to creditors at the final meeting does not need to 
take the form of a complete deed, it may simply outline the main features of the deed, 
as long as the information is sufficient for the creditors to make an informed decision 
as to the future of the company and the deed is consistent with what the creditors 
voted for.510 If the executed deed is not consistent with the deed proposal voted on by 
creditors it may be declared void.511 

The creditors may approve of the DOCA proposal by an ordinary resolution,512 which 
compromises a majority in number of creditors that must also represent a majority in 
the value of debts owed by the company to creditors who are participating in the 

 
499 Insolvency Practice Schedule (Corporations) ss 75-41 to 75-44. 
500 Insolvency Practice Schedule (Corporations) s 90-21. 
501 Corporations Act 2001 (Cth) s 447C. 
502 Insolvency Practice Schedule (Corporations) s 90-15. 
503 Australasian Memory Pty Ltd v Brien [2000] HCA 30; (2000) 200 CLR 270. 
504 Jason Harris, 'The constitutional basis of s 447A: Is it a power without limit?' (2006) 14(3) Insolvency 
Law Journal 135. 
505 Re New Tel Ltd (in liq) [2004] FCA 1154; (2004) 210 ALR 270. 
506 Australasian Memory Pty Ltd v Brien [2000] HCA 30; (2000) 200 CLR 270. 
507 Re Ansett Australia Ltd (No 1) [2001] FCA 1806; (2001) 115 FCR 376. 
508 Corporations Act 2001 (Cth) ss 439A, 439C. 
509 Compare the equivalent procedure under English law, the Company Voluntary Arrangement or 
‘CVA’, which may be entered into without going into administration first: Insolvency Act 1986 (UK) Part 
1. 
510 DCT v Comcorp Australia Ltd (1996) 70 FCR 356; Re Recycling Holdings Pty Ltd [2015] NSWSC 
1016; (2015) 107 ACSR 406. 
511 Corporations Act 2001 (Cth) s 445G. 
512 Corporations Act 2001 (Cth) s 439C. 
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vote.513 It is common for secured creditors not to vote at the final creditor meeting so 
that they can protect themselves from being bound by any resulting DOCA,514 which 
means that their debt is not included in the total amount needed to achieve a majority. 

If the creditors’ resolution is determined by the exercise of the chair’s casting vote it 
may be subsequently reviewed by the court which may make a variety of orders.515 
Furthermore, if the result of the meeting is determined by related party creditors, the 
court may review the outcome of the meeting and may make a variety of orders.516   

Once a DOCA is approved by the creditors it must be executed by both the company 
and the deed administrator within 15 business days of the conclusion of the creditors’ 
meeting.517 If the DOCA is not executed within the required time, the company will 
automatically enter a creditors’ voluntary winding up and the administrator will become 
the voluntary liquidator.518 

A DOCA will bind the company and its deed administrator, all members and the officers 
of the company.519 The DOCA will also bind all creditors in so far as the DOCA includes 
debts or claims that arise before the relevant date in the DOCA.520 A DOCA cannot 
bind the enforcement rights of secured creditors or lessors unless they vote in favour 
of it.521  

A DOCA may be terminated according to its terms. This can include situations where 
a DOCA establishes a creditors’ trust and the DOCA terminates as soon as the trust 
fund is established (which can be the same day as the DOCA is executed).522 A DOCA 
can also be terminated by a resolution passed at a meeting of creditors.523 Creditors 
may only terminate a DOCA where there has been a breach of the deed that has not 
been rectified at the time of the resolution.524 If the creditors resolve to terminate the 
DOCA they may also resolve that the company be placed into liquidation.525 The court 
has broad powers to terminate a DOCA under ss 445D and 447A and may void a 
DOCA under s 445G.526  

 
513 Insolvency Practice Rules (Corporations) 2016 (Cth) ss 75-110, 75-115. 
514 Corporations Act 2001 (Cth) s 444D(2). 
515 Insolvency Practice Schedule (Corporations) s 75-42. 
516 Insolvency Practice Schedule (Corporations) s 75-41. 
517 Corporations Act 2001 (Cth) s 444B(2)(a). It is possible to obtain a court extension of this timeframe: 
ibid s 444B(2)(b). 
518 Corporations Act 2001 (Cth) s 446A(1)(b). 
519 Corporations Act 2001 (Cth) s 444G. 
520 Corporations Act 2001 (Cth) s 444D(1). 
521 Corporations Act 2001 (Cth) s 444D(2); Re Bluenergy Group Ltd (Subject to DOCA) (Admin Apptd) 
[2015] NSWSC 977; (2015) 107 ACSR 373. Compare Garry Hamilton, ‘The Case of the Mysteriously 
Disappearing Secured Debt Under a Deed of Company Arrangement: Hard Cases Making Bad Law 
Again?’ (2017) 18(6) Insolvency Law Bulletin 116. 
522 See for example, Re Green [2011] NSWSC 417; ASIC RG 82: External administration: Deeds of 
company arrangement involving a creditors’ trust (1 May 2005). 
523 Corporations Act 2001 (Cth) s 445C(b). 
524 Corporations Act 2001 (Cth) s 445CA. 
525 Corporations Act 2001 (Cth) s 445E. 
526 See further, Michael Murray and Jason Harris, Keay’s Insolvency: Personal and Corporate Law and 
Practice (Thomson Reuters, 10th ed, 2018) Ch 20. 
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3.11 TRANSITIONING OUT OF VOLUNTARY ADMINISTRATION 

Administration can end in several ways.527 The most common way for an administration 
to end is for the creditors to vote on one of the three alternatives for the company 
under s 439C at the final meeting:528 

• For the company to execute a DOCA; 

• For the company to enter a creditors’ voluntary liquidation; or  

• For the administration to end and control returned to the directors. 

Where the company enters a DOCA it will cease being ‘under administration’529 and 
therefore will not come within the operation of the stay or other provisions in Part 5.3A 
other than those relating to court powers530 or DOCAs.531 If a DOCA is terminated by 
the court532 or by the creditors who also resolve for a winding up,533 then the company 
will usually enter a creditors’ voluntary liquidation. If the DOCA provides for its 
termination after achieving its objectives,534 then the company will simply return to the 
control of the directors535, unless the DOCA also provides for liquidation on its 
termination.536 If the company fails to execute a DOCA on time then it will also transition 
into a creditors’ voluntary liquidation.537 

If a company enters a creditors’ voluntary liquidation, either through the creditors’ vote 
at the final meeting, or by the termination of a DOCA, there are deeming provisions to 
ease the transition with the DOCA administrator becoming the voluntary liquidator.538 
If the company fails to hold or finalise a second creditors’ meeting, then the 
administration will simply end at the end of the time for convening the meeting (or 
reconvening an adjourned meeting).539 
  

 
527 Corporations Act 2001 (Cth) s 435C(2),(3). 
528 Corporations Act 2001 (Cth) s 435C(2). 
529 Corporations Act 2001 (Cth) s 435C(1)(b). 
530 Corporations Act 2001 (Cth) Pt 5.3A Division 13. 
531 Corporations Act 2001 (Cth) Part 5.3A Division 10 and 11. 
532 Corporations Act 2001 (Cth) s 446AA(1)(a). 
533 Corporations Act 2001 (Cth) s 446A(1)(c). 
534 For example, where a creditors’ trust is established by the DOCA and once established, the DOCA 
is terminated and the company continues trading. 
535 Corporations Act 2001 (Cth) s 435C(3). 
536 Corporations Act 2001 (Cth) s 446AA(1)(b). 
537 Corporations Act 2001 (Cth) s 446A. 
538 Corporations Act 2001 (Cth) ss 446A, 446AA. 
539 Corporations Act 2001 (Cth) s 435C. 
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CHAPTER 4A: STATISTICS  

4A.1 INTRODUCTION 

This chapter provides statistical data on the operation of voluntary administration over 
its first 25 years, from 23 June 1993 to the end of 2018. The chapter reports on the 
candidate’s study of 5% of all voluntary administrations during the first 25 years and 
presents common characteristics seen in administrations during that time.  

4A.2 PRIOR STUDIES  

There have been several prior empirical statistical studies on the operation of Part 
5.3A, which were discussed at [1.8]. A brief overview here will assist with situating the 
statistical study undertaken in this thesis. The earliest statistical study involved a 
sample of 140 DOCAs, which found that 55% of administrations ended in liquidation 
and a similar percentage of DOCAs did not involve the continued trading of the 
business, but rather a sale of assets, which meant over 80% of administrations did not 
save the business within its corporate shell.540 ASIC reviewed 55 administrations for 
the period 23 June 1993 to 30 June 1997, which showed that 38% of companies in 
administration entered a DOCA and, of those companies, 25% subsequently resumed 
trading. Overall, the study showed that approximately 10% of all companies that 
entered administration in the first four years appeared to be still trading. The statistics 
also showed that 37 companies out of 5,760 appeared to exit administration and 
resume trading at the end of the administration.541  

Several large statistical studies have been undertaken on DOCAs, with Herzberg et al 
studying 323 public and proprietary companies542 and Wellard reviewing 72 DOCAs.543 
Both studies found projected returns of less than 14c in the dollar and that more than 
2/3 of administrations end in a liquidation. 

The majority of empirical work has been undertaken by accounting scholar Associate 
Professor Routledge.544 Most of his work has focussed on listed public companies that 

 
540 Greg Hodgson and David McEvoy, ‘Voluntary Administrations: Are they really working?’, Business 
Imperatives Series No 1, Coopers & Lybrand Publication, 1995. 
541 ASIC, A Study of Voluntary Administration in New South Wales, ASIC Research paper 98/01, 1998. 
The study was conducted by an insolvency practitioner (Barry Cook). 
542 Abe Herzberg, Mark Bender and Lee Gordon-Brown, ‘Does the Voluntary Administration Scheme 
Satisfy its Legislative Objectives? An Exploratory Analysis’ (2010) 18(4) Insolvency Law Journal 181. 
543 Mark Wellard, ‘A sample review of Deeds of Company Arrangement under Part 5.3A of the 
Corporations Act’, 2013 ARITA Terry Taylor Scholarship Report, Australian Restructuring Insolvency 
and Turnaround Association, Australia, available from https://eprints.qut.edu.au/74002/ (viewed 
11.8.21). 
544 James Routledge, ‘An Exploratory Empirical Analysis of Part 5.3A of the Corporations Law 
(Voluntary Administration)’ (1998) 16(1) Company & Securities Law Journal 4; James Routledge and 
David Gadenne, ‘Financial Distress, Reorganisation and Corporate Performance’ (2000) 40(3) 
Accounting and Finance 233; James Routledge and David Gadenne, ‘Financial Information and 
Voluntary Administration Outcomes –Evidence from Australian Listed Public Companies’ (2005) 11(1) 
Accounting, Accountability & Performance 74; James Routledge and David Morrison, ‘Voluntary 
administration: Patterns of corporate decline’ (2009) 27(2) Company & Securities Law Journal 95; 
James Routledge, ‘Voluntary Administration Outcomes: Evidence from Listed Companies During the 
Financial Crisis’ (2017) 35(5) Company & Securities Law Journal 322; James Routledge, ‘Are Directors' 
Going Concern Financial Statement Note Disclosures Informative? Evidence from Voluntary 
Administrations’ (2020) 28(2) Insolvency Law Journal 157; Larelle Chapple and James Routledge, 
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have entered voluntary administration. Routledge’s work has identified several 
financial indicators to assist with predicting financial and commercial outcomes in 
administration. 

In summary, the prior statistical studies have focused mostly on listed public 
companies or have had relatively small samples of proprietary companies. This is 
understandable given the broad range of information available for listed companies 
and the cost of obtaining data from the ASIC to access information on proprietary 
companies.  

4A.3 TOTAL APPOINTMENTS 

4A.3.1 Overview 

ASIC publishes official insolvency appointment statistics in Series 2 of its insolvency 
statistical reports.545 This is a monthly report on the total number of companies that 
enter external administration each month. Another series of insolvency statistical 
reports published by ASIC cover the numbers of companies that first enter some form 
of external administration each month (Series 1). However, Series 1 only counts the 
first time that a company enters external administration, and so, while providing a good 
measure of overall levels of corporate insolvency each year, this does not provide a 
clear count of the specific numbers of voluntary administration each year as a 
company could move from liquidation into voluntary administration and not be counted 
in Series 1. Series 2 statistics go back as far as January 1999.  

Since the beginning of financial year 2017, ASIC has published ‘Series 2A Insolvency 
Appointment’ statistics, which provide details on which companies have entered 
voluntary administration and DOCAs, and the administrators appointed to each 
company, but these could not be used for the full thesis study due to their limited time 
duration that did not cover the full initial 25 years of Part 5.3A. 

The candidate purchased an Excel data set from ASIC, which set out the company 
name, ACN and date contained in all ASIC Form 505s lodged from 1993-2018. 
External administrators are required to lodge Form 505 with ASIC within a short period 
after their appointment takes effect.546  

 

 

 

 

 

 

 
  

 
‘Board Turnover and Reorganisation Outcomes: Evidence from Voluntary Administration’ (2020) 30 
Australian Accounting Review 212. 
545 https://asic.gov.au/regulatory-resources/find-a-document/statistics/insolvency-statistics/ (viewed 
11.8.21) 
546 Administrators are required to lodge Form 505 by the end of the next business day after their 
appointment: Corporations Act 2001 (Cth) s 450A(1)(a). 
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4A.3.2 Total appointments 1993-2018 
Chart 4A.1 

 

 

This chart shows the total number of companies that entered voluntary administration 
and DOCAs from 23 June 1993 to 31 December 2018, with data sourced from the 
candidate’s private data set of all Form 505 lodgments with ASIC between those 
dates.547 The Form 505 lodgment data set purchased by the candidate from ASIC 
ended on 6 March 2018. Appointment details from that date until 31 December 2018 
were compiled by the candidate from searches of the insolvency notices website 
maintained by ASIC.548 This website provides free access public notices for specific 
external administration events, including the appointment of an administrator. 

4A.3.3 Limitations of data 

It should be noted that there was a problem with the data set purchased from ASIC for 
DOCA appointments, where some administrators failed to submit a Form 505 when 
they moved from voluntary administration to a deed of company arrangement. The 
practitioners instead submitted a copy of the deed of company arrangement with 
ASIC549 and treated that as notice of appointment or assumed that their Form 505 
notice for administration also covered a DOCA administrator appointment. This was 
estimated by ASIC to cover 34% of DOCA appointments over 1993-2004 (estimated 
by ASIC to be approximately 2,500 DOCA appointments). The result of this is that 
ASIC’s public release of Series 2 Insolvency Statistics (which start from 1999) contain 
more DOCA appointments than what appear in the candidate’s data set of Form 505 
lodgments. The candidate was advised of this by ASIC in January 2019 after making 

 
547 Form code 505U for Form 505 lodgements represents voluntary administration appointments and 
form code 505V represents appointments under a deed of company arrangement.  
548 https://insolvencynotices.asic.gov.au/. This is now called https://publishednotices.asic.gov.au/ 
(viewed 11.8.21) 
549 ASIC Form 5047. 
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inquiries with the ASIC data team.550  

For consistency, the candidate has retained the Form 505 lodgment numbers rather 
than ASIC’s estimation of DOCAs where a Form 505 was not lodged (as presented in 
Series 2). A preferable course of action would have been to rely totally on Series 2 
appointment numbers, but unfortunately these only commenced publication from 
January 1999, and the candidate’s purchased data set goes back to 1993 when Part 
5.3A commenced. Another course of action would have been to rely totally on ASIC 
Series 2A Insolvency Appointment numbers, but these only commenced in 2017. The 
lower DOCA numbers does not affect the sample collected for this thesis because it 
does not affect the appointments of administrators, which is the population that the 
sample is drawn from.  

4A.3.4 Total companies entering administration 
Chart 4A.2 

 

 

This chart shows the proportion that DOCAs make up in total numbers compared with 
the total numbers of voluntary administrations. The number of DOCAs as a proportion 
of total voluntary administrations is less than the prior study of 323 voluntary 
administrations conducted by Herzberg, Bender and Gordon-Brown during the period 
2001-2007, where they found 26.6% of the companies examined proceeded to a 
DOCA.551 It is likely that the limitation in the data noted above for the period 1999-2004 
has lowered the number of DOCAs overall and so this could be one possible 
explanation for the difference in proportions. However, if ASIC’s calculation of 
approximately 2,500 missing DOCA administration Form 505 lodgments is added to 
the DOCA numbers, that would still only equal 13,952, which would equate to 22.25% 
of all Part 5.3A appointments. The larger number of the Herzberg et al study could 
simply be random variation with sampling.  

 

 
550 Correspondence with ASIC on file with candidate. 
551 Abe Herzberg, Mark Bender and Lee Gordon-Brown, ‘Does the voluntary administration scheme 

satisfy its legislative objectives? An exploratory analysis’ (2010) 18(4) Insolvency Law Journal 181, 188 
(Table 1). 
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4A.3.5 Relative proportion of VA and DOCAs 
Chart 4A.3 

 

This chart shows that, at least from 1998 onwards, the numbers of DOCAs as a 
proportion of all external administrations (EXAD) have remained relatively static at 
between 3-5%, while the numbers of voluntary administrations as a proportion of all 
EXADs has changed dramatically over the initial 25 year period covered by this thesis. 
While the proportions of voluntary administrations of all EXADs have been steadily 
declining since 2003, the steepest decline occurred in 2008, which follows significant 
amendments in 2007, and have declined to approximately 10% of all EXADs in 2018. 
Does this suggest that voluntary administration is less attractive than it once was? It 
seems the answer must be yes, but is this because of features of voluntary 
administration are now viewed less favourably than in previous years, or is this 
because of other procedures (such as a creditors’ voluntary liquidation) becoming 
more attractive? This is considered in more detail in Chapters 4B and 4C. 

It should be noted that the candidate’s data set of Form 505 lodgments commenced 
on 23 June 1993 and so the proportion of voluntary administration and DOCA 
appointments to all external administrations for that calendar does not reflect the full 
number of all external administrations, but only those external administration from 23 
June to 31 December 1993.   
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4A.4 25 YEAR STATISTICAL SAMPLE  

4A.4.1 Overview 

This study seeks to provide a detailed picture of the characteristics of voluntary 
administration and deeds of company arrangement by examining a sample of all 
companies that entered voluntary administration during its first 25 years. The results 
show what a typical voluntary administration may involve, including how long the 
procedure typically lasts and what typical outcomes result from the procedure. While 
the data reported provides only a sample of all administrations, the overall sample is 
large (with 2,440 companies assessed) which is much larger than any prior empirical 
study of voluntary administration. When combined with the results of the survey 
conducted by the candidate (reported in Chapter 4B) and the results of interviews of 
key stakeholders for companies in administration (reported in Chapter 4C), this data 
provides a rich and detailed picture of how voluntary administration operates, which 
then informs recommendations for law reform to help improve the efficiency and 
efficacy of the procedure discussed in Chapter 6.  

4A.4.2 Methodology 

An Excel spreadsheet of all Form 505 lodgments from 23 June 1993552 to 6 March 
2018 was purchased by the candidate from ASIC. Voluntary administration 
appointments are recorded by ASIC using form code 505U, and DOCA appointments 
use form code 505V. This enabled the data for those appointments to be separated 
from other external administration appointments (such as liquidation or receivership). 
Data on Form 505 lodgments from 7 March 2018 to 31 December 2018 was obtained 
from https://insolvencynotices.asic.gov.au/.553  

The sample data was divided into two groups: 

1. (n=1,588) companies that entered voluntary administration during 1993 to end 
of 2007 

2. (n=852) Companies that entered voluntary administration during 2008 to end of 
2018 

This division was made to allow for investigation of any significant differences between 
the two periods. In the following discussion, any significant difference in the data 
groups is stated clearly, otherwise the combined data is presented and discussed. The 
end of 2007 was selected as a key timepoint because of the significant law reform that 
commenced on 31 December 2007, which included changing timeframes for voluntary 
administration.554 

The total population of companies entering voluntary administration during this study 
was 60,204, as shown above in Chart 4A.2 (at [4A.3.4]). No discrimination was made 
to exclude not for profit entities (often registered as companies limited by guarantee) 
or to limit the sample to particular companies (such as only publicly listed companies). 
This study therefore provides the broadest sample of companies in voluntary 
administration ever studied in Australia. 

The population data set purchased from ASIC by the candidate contained only the 

 
552 This was the date that Corporations Act 2001 (Cth) Part 5.3A (Voluntary Administration) 
commenced. 
553 This was freely available and did not require the candidate purchasing more data from ASIC. 
554 Corporations Amendment (Insolvency) Act 2007 (Cth). 
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name of the company, the Australian Company Number (ACN), the form identification 
number for the Form 505 lodged and the date that form was lodged with ASIC. Further 
information relating to the company’s circumstances, both before and after the 
lodgement of the form was identified by collecting data by searching the free access 
ASIC Name Index register available on the ASIC Connect website.555 Data collection 
occurred throughout 2018 and concluded on 1 January 2019. The data set listed all 
Form 505 documents lodged, which required a data sort function to identify only those 
companies that entered voluntary administration (listed under the form code 505U). 
This information was then sorted into separate years according to the dates of the 
forms being lodged.  

Once the data included only voluntary administration appointments for each year, a 
random 5% sample was generated for each year by using the random data sort 
allocation function in Microsoft Excel and then selecting 5% of that year’s total 
numbers of voluntary administration, starting with the first entry at the top of the 
spreadsheet after the ‘random sort’ function was run.  

A total of 16 variables were identified from the ‘Full List of Documents’ option provided 
by ASIC Connect searches, which lists all historical documents lodged with ASIC and 
its predecessor the ASC. The variables identified were: 

1. Company type (Pty Ltd, Ltd or foreign companies); 
2. Status of the company at the end of 2018 (registered, deregistered, still in external 

administration or subject to a strike off application); 
3. Class of capital (limited by shares, limited by guarantee, no liability) 
4. Date that the company was registered; 
5. Date that the company was deregistered (if at all); 
6. State of registration of the company; 
7. Whether the company had ever changed its name; 
8. Whether the company had a winding up application recorded on ASIC’s register for the 12 

months before the notice of appointment; 
9. Whether the company had lodged notice of a change of officers for the 12 months before the 

notice of appointment; 
10. The end date for the period of administration, calculated by reference to the lodgement of the 

minutes of the final creditors’ meeting; 
11. The apparent outcome of the administration (administration ended, creditors’ voluntary 

liquidation or a DOCA);  
12. If the company proceeded from administration into a DOCA, the end date of the DOCA 

calculated by reference to the lodgment of the final return by the DOCA administrator; 
13. The end date of liquidation, either calculated from the time of the end of a DOCA to the end of 

liquidation or calculated from the end of administration to the end of liquidation (both 
referenced by the liquidator’s final return);  

14. If the company entered a DOCA, the reason given for the termination of the DOCA was 
recorded; 

15. Whether the company had a charge registered against it with ASIC at any time; and 
16. Whether a receiver was appointed during the period of administration. 

A record was also made of any other information appearing from the document titles 
lodged with ASIC. This included details such as where required documents were 
missing (such as minutes of meetings or final returns), or where the company had 
another external administrator appointed before or after the period of administration 
(such as receiver appointed shortly before the administration commenced).  

The information contained in this study was compiled using form code entries on 
ASIC’s Register. This provides, at best, only a proxy of accurate and timely information 

 
555 https://connectonline.asic.gov.au (last viewed 11.8.21). 
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because forms are lodged after the event and may be lodged late, or not at all. 
Additionally, in some cases incorrect forms may have been lodged. Where these errors 
were apparent this was recorded in the data collection and analysis.  

4A.4.3 Sample size by year 
Chart 4A.4 

This chart shows the number of companies that made up 5% of the total voluntary 
administrations each year, with a minimum of 15 for the first year in 1993 and a peak 
of 145 in 2003.  

 

 
 

4A.4.4 Company location 

This chart shows the states where companies were registered in the sample. It should 
be noted that the state of registration was only identifiable for 954 companies in the 
sample, which represents 39.07% of the total sample. These charts show that there is 
no significant difference between the registration state of companies that enter a 
DOCA compared with the full voluntary administration sample. 
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Chart 4A.5 
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Chart 4A.6 

Total companies 
registered with ASIC 
(March 2019) 

 

NSW 32.85% 

VIC 32.48% 

QLD 17.82% 

WA 9% 

SA 4.74% 

ACT 1.72% 

TAS 1% 

NT 0.5% 

The figures in Chart 4A.5 
are similar to the 
proportion of companies 
registered by ASIC in each 
state   
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4A.4.5 Company classification 
Chart 4A.7 

This chart gives a breakdown of the classification of companies in the 5% sample as 
Proprietary (APTY), Public (APUB) or Foreign (FORC). ASIC provides no similar 
breakdown for registered companies in Australia so there is no way to determine 
whether this is similar or different to the full population of companies in voluntary 
administration or to the total number of companies registered in Australia.  

The proportions are similar to the Herzberg et al study in 2010, which contained 97.5% 
proprietary companies and 2.4% public companies.556 The reliance on free access 
information in data collection meant that there was no way to determine how the 
proprietary companies could be classified (as either large or small proprietary 
companies under the Corporations Act).557 The inclusion of two foreign companies in 
the sample is curious as the courts have held that foreign companies, even those 
registered as foreign companies under Part 5B.2 of the Corporations Act, which allows 
them to trade in Australia, are not ‘companies’ for the purposes of the Corporations 
Act as they are not registered in the usual way under Chapter 2A of the Act.558  
 

 

 

 

 

 

 

 

 

  

 
556 Abe Herzberg, Mark Bender and Lee Gordon-Brown, ‘Does the voluntary administration scheme 
satisfy its legislative objectives? An exploratory analysis’ (2010) 18(4) Insolvency Law Journal 181, 188. 
557 Corporations Act 2001 (Cth) s 45A. 
558 Re Featherston Resources Ltd (2014) 101 ACSR 394; [2014] NSWSC 1139. See also Colin 
Anderson and David Morrison, Crutchfield’s Voluntary Administration (Westlaw AU, online) [60.500]. 
One of these two foreign company matters arose in 2009, before the Featherstone decision that foreign 
companies are not ‘companies registered under the Act’, while the other arose after that decision in 
2016. 

1993-2007 2008-2018 Total Sample 1993-2018 

APTY 1528 96.22% APTY 805 94.48% APTY 2333 95.61% 

APUB 60 3.77% APUB 45 5.28% APUB 105 4.3% 

FORC 0 0% FORC 2 0.23% FORC 2 0.08% 
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Chart 4A.8 

This chart gives a breakdown of the capital structure of each company in the study 
sample. The capital structure for registered foreign companies is not recorded by 
ASIC. No prior study has identified the capital structure of companies in voluntary 
administration as prior studies have almost exclusively examined publicly listed 
companies,559 or have otherwise not recorded this information.560 

Class of company Number in sample Percentage of sample 

No Liability 4 0.16% 

Limited by guarantee 29 1.19% 

Foreign company 2 0.08% 

Limited by shares 2403 98.56% 

4A.4.6 Company status 

Chart 4A.9 shows the status of companies in the sample on 1 January 2019. As 
expected, the older matters making up the 1993-2007 group had a much greater 
number of deregistered companies than the more recent matters making up the 2008-
2018 group. There were also a very small number of companies that were subject to 
a ‘strike off application’ (SOFF) and companies whose external administration were 
no longer active (NOAC).  

Perhaps the most significant result is the total number of companies that have exited 
voluntary administration and are now registered rather than being in external 
administration. Across the entire sample, 8.3% of companies were still registered (i.e. 
not in external administration or deregistered) as at 1 January 2019, with 7.1% of the 
1993-2007 group and 10.8% of the 2008-2018 group. This is consistent with the 1998 
ASIC study of 55 voluntary administrations, which found 10% of companies still 
trading.561 

If one of the primary goals of voluntary administration is to save companies, then 
having 8% of companies that entered voluntary administration over 25 years still 
registered appears to be a marker of success. Of course, the mere fact that a company 
exits administration into a deregistration does not necessarily mean that the procedure 
was a failure. This is because if saving the company is not possible then the other 
goals under s 435A are to save as much of the business as possible or to provide a 
better return to the company’s creditors and members than an immediate winding up. 
It is possible that companies exiting voluntary administration have sold some or all of 
their business and so deregistering an asset-less and business-less corporate shell is 
not a demonstrated failure of the procedure.  

 
559 James Routledge and David Gadenne, ‘Financial Information and Voluntary Administration 
Outcomes – Evidence from Australian Listed Public Companies’ (2005) 11(1) Accounting, 
Accountability & Performance 74. 
560 Abe Herzberg, Mark Bender and Lee Gordon-Brown, ‘Does the Voluntary Administration Scheme 
Satisfy its Legislative Objectives? An Exploratory Analysis’ (2010) 18(4) Insolvency Law Journal 181; 
Mark Wellard, ‘A sample review of Deeds of Company Arrangement under Part 5.3A of the Corporations 
Act’, 2013 ARITA Terry Taylor Scholarship Report, Australian Restructuring Insolvency and Turnaround 
Association, Australia, available from https://eprints.qut.edu.au/74002/ (viewed 11.8.21). 
561 Unfortunately, limited access to data prevents the trading status of companies in the sample to be 
determined, so this is not an exact match with the ASIC 1998 study. 
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Chart 4A.9 

 
 

Chart 4A.10 
This chart shows the number and proportion of companies by status from the sample in this study on 1 
January 2019.  
  

93-07 08 to 18 Total 

Status Number 
of cases 

Proportion 
of sample 

Number 
of cases 

Proportion 
of sample 

Number 
of cases 

Proportion 
of sample 

SOFF 5 0.30% 4 0.47% 9 0.34% 

REGD 112 7.10% 92 10.80% 204 8.30% 

EXAD 288 18.14% 254 29.81% 542 20.76% 

NOAC 1 0.06% 0 0.00% 1 0.04% 

DRGD 1182 74.40% 502 58.92% 1684 70.55% 

Cumulative 
total 

1588 

 

852 

 

2440 

 

 
  



 96 

4A.4.7 The age of companies entering voluntary administration 
Chart 4A.11 

 

This chart shows the age of companies in the sample when they entered voluntary 
administration. The chart shows a clear difference between companies in the 1993-
2007 group (Group 1) which had a much higher proportion of younger companies than 
the group 2008-2018 (Group 2).  

In Group 1, 51.35% of companies in the sample were registered 6 years or less before 
entering voluntary administration, while in Group 2, the same age bracket represented 
only 31.88% of that group. In Group 1, only 4.72% of the sample (n=75) were 12 
months or less in age when they entered voluntary administration, while only 1.3% of 
Group 2 (n=11) had an age of 12 months or less when they entered voluntary 
administration.  
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Chart 4A.12: Company age at date of appointment (Group 1: 93-07) 

Months Companies Total=1589 

0-36  420 26.43% 

37-72 396 24.92% 

73-108 243 15.29% 

109-144 157 9.90% 

145-180 116 7.30% 

181-216 78 4.90% 

217-252 58 3.70% 

253-288 31 2% 

289-324 22 1.40% 

325-360 14 0.90% 

361-396 10 0.63% 

397-432 11 0.70% 

433-468 4 0.30% 

469-504 9 0.60% 

505+ 19 1.20% 

Chart 4A.13: Company age at date of appointment (Group 2: 08-18) 

Months Companies Total=852  

0-36  118 13.80% 

37-72 154 18% 

73-108 153 18% 

109-144 119 13.97% 

145-180 78 9.20% 

181-216 39 4.60% 

217-252 35 4.10% 

253-288 31 3.64% 

289-324 25 2.93% 

325-360 27 3.20% 

361-396 17 2.00% 

397-432 11 1.30% 

433-468 10 1.20% 

469-504 7 0.80% 

505+ 28 3.30% 

Both groups had multiple outliers as shown in Chart 4A.14.  

Chart 4A.14 also shows that the age spread of companies (as measured by the 
standard deviation of the age in months) in Group 2 is more dispersed than the 
companies in Group 1, although both are highly dispersed: 
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• Group 1 standard deviation = 106.05 months 
o Youngest company (3 months) 
o Oldest company (935 months)562  

• Group 2 standard deviation = 152.29 months 
o Youngest company (6 months) 
o Oldest company (1357 months)563 

The distribution of company ages within both groups is highly negatively skewed 
towards younger companies.564 This makes the median a more appropriate measure 
of central tendency than the mean (represented by the cross within the box below).565 
The medians (represented by the line within the box below) for each group are 71 
months566 (Group 1) and 109 months567 (Group 2).568 The interquartile range569 
(represented by the box below) for Group 1 is 102 months570 and for Group 2 is 136 
months.571  
 

Chart 4A.14 

 

 
562 This is over 77 years. 
563 This is over 113 years. 
564 The skewness score for both groups was above 0, indicating a strong positive skewness to the 
distribution of each group (2.58 for Group 1 and 2.68 for Group 2). The Kurtosis score for both was also 
well over 3 (12.8 for Group 1 and 14.29 for Group 2) which indicates a steep peak in the distribution 
curve.   
565 Steven Terrell, Statistics Translated: A Step-by-Step Guide to Analysing and Interpreting Data, 
(Guilford Press, 2012) p 50. 
566 This is slightly less than 6 years. 
567 This is approximately 9 years. 
568 These may be compared with the mean for Group 1 of 104.6 months and for Group 2 of 155.15 
months. 
569 This represents the middle 50% of observations between the 25th and 75th percentiles and therefore 
gives an indication of the spread of the data.  
570 This is approximately 8.5 years.  
571 This is approximately 11 years. 
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4A.4.8 Name changes 

This chart shows most companies entering voluntary administration in the sample had 
not previously changed their registered name with ASIC. The data used for this 
variable consisted of whether the ASIC Connect search results indicated that a prior 
name had previously been used by the company. No time limit was imposed on the 
collection of this data, which means the name change could have been at any time 
since 1991 (when the Australian Securities Commission commenced). 

There was no significant difference between the observations in Group 1 and Group 
2 with each involving 39% of companies having had at least 1 name change prior to 
entering voluntary administration. This chart shows the combined data from both 
groups. 
 

Chart 4A.15 

 

 

4A.4.9 Prior winding up applications 

The study examined what proportion of companies that entered voluntary 
administration in the sample had an application for a court winding up recorded on 
ASIC’s register for the period of 12 months prior to the appointment of the 
administrator. The 12-month period was chosen to impose a random cut off point for 
consideration of whether the winding up application may have had a connection with 
the voluntary administration. Some have expressed concern that voluntary 
administration is often used as a tactic by company directors to stave off creditor 
enforcement due to the stay imposed on enforcement action by reason of the 
commencement of administration.572 
  

 
572 Corporations Act 2001 (Cth) s 440A. See further, Saul Fridman, ‘Voluntary Administration: Use and 
Abuse’ (2003) 15(2) Bond Law Review article 17; Intan Eow, ‘The Door to Reorganisation: Strategic 
Behaviour or Abuse of Voluntary Administration?’ (2006) 30(2) Melbourne University Law Review 300. 
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Chart 4A.16 

This chart shows the number of companies in the sample that had a winding up 
application recorded on ASIC’s register for the period of 12 months prior to the 
appointment of the administrator for the 1993-2007 sample.  

 

 

 

Chart 4A.17 

This chart shows the same information for the 2008-2018 sample. 

 

 

There is larger proportion of companies in Group 2 that had a prior winding up 
application recorded than in Group 1. When the data is combined from both groups, 



 101 

15.7% of companies in the entire sample had a winding up application within the 12 
months prior to the commencement of the administration, and 84.3% did not. This 
raises the question of whether the existence of a prior winding up application had any 
correlation with particular outcomes in the administration.  

These results are different from the study conducted by Herzberg, Bender and 
Gordon-Brown of companies in administration during the period 2001-2007, where 
they found only 9% of companies had a pre-existing winding up application on foot at 
the time of the administration, although it is unclear from their results how they 
determined this data and whether a particular timeframe was used.573 In this thesis, a 
12 month prior time limit was used, which may explain the difference. 

4A.4.10 Prior change of officeholders 

This chart shows how many companies in each sample group (Group 1: 1993-2007; 
Group 2: 2008-2018) had lodged a notice with ASIC that one or more officeholders 
had changed during the 12 months prior to the commencement of the administration. 
Officeholders for this purpose are limited to directors and company secretaries and do 
not include executives who are not directors or company auditors.574  

The overall incidence of replacement of officeholders within 12 months prior to the 
administration was 36.31% of companies in the total sample.  

 

Chart 4A.18 

 

 
  

 
573 Abe Herzberg, Mark Bender and Lee Gordon-Brown, ‘Does the voluntary administration scheme 
satisfy its legislative objectives? An exploratory analysis’ (2010) 18(4) Insolvency Law Journal 181, 193 
(Table 9). 
574 See ASIC Form 370.  

37.3% 

62.7% 

34.4% 

65.6% 
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4A.4.11 Duration of administration  

4A.4.11.1 Overview 

Voluntary administration was designed to provide a limited amount of breathing space 
so that the administrator could investigate the company’s financial options and make 
a recommendation on the company’s future to the creditors in a timely manner.575  

The setting of tight timeframes for administration has been explained as being ‘an 
important feature of voluntary administration’ and offering the benefit of ensuring that 
the procedure is conducted without delay, so as to avoid ‘the delays, abuses and 
expense that may occur if a much longer or unrestricted time frame is allowed.’576 

The statutory duration of administration is set by reference to ‘the convening period’, 
which commences the day after the administration begins.577 The administration 
begins when the administrator signs their consent to act and the appointment has been 
made under ss436A-C.578 The calculation of time of the convening period will 
commence on the next business day after the appointment of the administrator.579  

The administrator must convene a creditors’ meeting to decide on the company’s 
future within the period five business days before and five business days after the end 
of the convening period.580 The conclusion of the creditors’ meeting is the typical way 
for the voluntary administration to end, although there are several other ways that an 
administration may end without concluding a meeting.581  

The duration of the convening period was changed by amendments that took effect on 
31 December 2007.582 Prior to that date, the convening period was typically 21 days 
beginning on the day the administration began.583 A longer period of 28 days was 
allowed where the administration began in December or less than 28 days before 
Good Friday.584 The creditors’ meeting also had to be held only within five business 
days after the end of the convening period.585 The typical duration of voluntary 
administration under the pre-2007 amendments was approximately 28 days from the 
commencement of administration (allowing for five business days after the end of a 21 
day convening period), and 35 days from commencement where December or Easter 
was involved.586 Once the meeting was convened, it was possible for the meeting to 
be adjourned for up to 60 days after the first day on which the meeting was held.587 

 
575 Australian Law Reform Commission, General Insolvency Inquiry, Report No 45 (AGPS, 1988) [108]-
[111]. 
576 Explanatory Memorandum to the Corporations Amendment (Insolvency) Bill 2007 (Cth) [7.114].  
577 Corporations Act 2001 (Cth) s 435C(1)(a). 
578 See also Correa v Whittingham (No 3) (2012) 267 FLR 120; [2012] NSWSC 526.  
579 Corporations Act 2001 (Cth) s 439A(5); Acts Interpretation Act 1901 (Cth) s 36(1) (as applying at 1 
November 2000 as required by Corporations Act 2001 (Cth) s 5C). See also Colin Anderson and David 
Morrison, Crutchfield’s Voluntary Administration (Westlaw AU, online) [30.439A.40].  
580 Corporations Act 2001 (Cth) s 439A(1),(2). 
581 Corporations Act 2001 (Cth) s 435C(2),(3). 
582 Corporations Amendment (Insolvency) Act 2007 (Cth). 
583 Corporations Act 2001 (Cth) s 439A(5)(b) (prior to 31.12.07).  
584 Corporations Act 2001 (Cth) s 439A(5)(a) (prior to 31.12.07) 
585 Corporations Act 2001 (Cth) s 439A(2) (prior to 31.12.07). 
586 Explained in Explanatory Memorandum to the Corporations Amendment (Insolvency) Bill 2007 (Cth), 
[7.112]. 
587 Corporations Act 2001 (Cth) s 439B (prior to 31.12.07).  
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This would allow for a maximum period for concluding the final creditors’ meeting of 
88 days in a typical case and 95 days where Easter or December were involved.  

The 2007 amendments gave a small extension of time by changing the use of days to 
business days (and therefore not counting weekends and public holidays) and 
extending the typical convening period from 21 days to 25 business days (or 30 
business days where Easter or December is involved). The amendments also gave 
further flexibility by allowing for the final creditors’ meeting to be held five business 
days before the end of the convening period in addition to the period up to five 
business days after the end of that period. These changes were aimed at giving 
administrators more time to conduct investigations and to allow creditors a greater 
opportunity to participate in the administration.588 The extension of time for the 
convening period had been recommended in several prior reports into insolvency and 
voluntary administration.589 The amendments also changed the maximum duration of 
an adjournment from 60 days to 45 business days from the first day that the meeting 
was held.590  

Since the amendments in 2007, the maximum duration of a typical administration has 
been 25 business days,591 or 35 calendar days allowing for weekends and no public 
holidays.592 A maximum of 70 business days is allowed if we account for the maximum 
adjournment,593 which equates to approximately 98 calendar days594 without 
accounting for public holidays. The maximum duration of a voluntary administration 
with Easter or December involved will be 35 business days (49 calendar days) or with 
adjournments 75 business days (103 calendar days) without accounting for public 
holidays. The calculations in this study have assumed the usual duration and have not 
taken into account the Easter and December additional timeframes or state or federal 
public holidays for particular administrations. 

The formulation and analysis of the sample groups (Group 1: 1993-2007; Group 2: 
2008-2018) have not taken into account any court extensions of time, as these are not 
required to be registered with ASIC. However, where the maximum statutory periods 
have been exceeded in particular administrations it is possible that a court extension 
of time was involved. It is also possible that the administrator has failed to conduct the 
administration within the required timeframes or simply lodged the relevant forms late. 

It should be noted that a significant limitation of the data involved in this study is the 
reliance on lodged form codes as a proxy for the relevant events occurring. 

 
588 Explanatory Memorandum to the Corporations Amendment (Insolvency) Bill 2007 (Cth), [7.115]. 
589 Legal Committee of the Corporations and Securities Advisory Committee, Corporate Voluntary 
Administration (1998) Recs 2,6,7,8 and 59; Corporations and Markets Advisory Committee, 
Rehabilitating large and complex enterprises in financial difficulties (2004) Rec 7; Parliamentary Joint 
Committee on Corporations and Financial Services; Corporate Insolvency Laws: a Stocktake (2004) 
Recs 15, 16. These references are cited in Explanatory Memorandum to the Corporations Amendment 
(Insolvency) Bill 2007 (Cth), [7.117], [7.118]. 
590 This timeframe was moved from Corporations Act 2001 (Cth) s 439B to Insolvency Practice Schedule 
(Corporations) s 75-140(3) in 2017.   
591 20 business day convening period + 5 business days to convene the meeting.  
592 Public holidays have not been included in this amount as they can vary between states and the 
number of applicable public holidays will depend on when in the calendar year the administration 
commences.  
593 20 business day convening period + 5 business days to convene the meeting + 45 business day 
adjournment. 
594 14 weeks of five business days and 28 days of weekends. 
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Unfortunately, the candidate did not have access to the actual forms lodged due to 
funding constraints, so it is possible that some forms for companies within the sample 
were lodged late even though the events themselves occurred within the required 
timeframe. There is no way to verify this without purchasing the actual forms lodged.595 
ASIC Form 511 was used where listed in the search results. This form requires 
administrators to lodge minutes of a creditors’ meeting within 10 business days after 
the conclusion of the meeting. Where more than two creditors’ meetings were 
conducted (judged by multiple Form 511 lodgments) the final Form 511 was used to 
denote the conclusion of the final meeting. In some cases, a Form 511 was not lodged 
for the company, and so an alternate proxy was used, such as a notice that a liquidator 
had been appointed or notice that a deed of company arrangement had been entered 
into.  

An important assumption in analysing this data is that the date that the Form 511 was 
lodged could be up to 10 business days (or 14 calendar days) after the final meeting 
concluded. Therefore, 14 days have been added to the maximum allowable total days 
for each group.  

Group 1 (1993-2007):  

• Maximum standard timeframe: 42 calendar days (28 calendar days + 14 
calendar days to lodge the form) 

• Maximum adjourned timeframe: 102 calendar days (88 calendar days + 14 
calendar days to lodge the form) 

Group 2 (2008-2018):  

• Maximum standard timeframe: 49 calendar days (35 calendar days + 14 
calendar days to lodge the form) 

• Maximum adjourned timeframe: 112 calendar days (98 calendar days + 14 
calendar days to lodge the form) 

These assumptions allow the results to be assessed to answer to the question of ‘what 
proportion of voluntary administrations require an adjournment and what proportion 
require a court-ordered extension of time?’ This is an important question both for the 
practice, and underlying policy, of voluntary administration. Indeed, whether 
administrators should be required to seek court extensions of time rather than using a 
holding DOCA was the central issue in the recent High Court decision in Mighty 
River,596 where the court upheld the validity of using a holding DOCA and did not 
require administrators to preference a court extension of the convening period rather 
than using a holding DOCA.  

Charts 4A.19 and 4A.20 (see below) show the spread of observations in both sample 
groups. Both groups had highly positively skewed distributions597 and with steep 
peaks.598 This makes the median a more appropriate measure of central tendency 
rather than the mean.599  

 
595 This would be at a cost of either $17 or $42 per document lodged (depending on the length of the 
document), which would amount to between $41,400 and $102,776 for each type of form. See 
https://asic.gov.au/online-services/search-asics-registers/search-fees/    
596 Mighty River International Ltd v Hughes [2018] HCA 38; (2018) 265 CLR 480. 
597 The Skewness score for both groups was well above 0 (Group 1=4.83; Group 2=3.67). 
598 The Kurtosis score for both groups was well above 3 (Group 1=39.37; Group 2=21.68). 
599 Steven Terrell, Statistics Translated: A Step-by-Step Guide to Analyzing and Interpreting Data 
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Group 1 (93-07) (n=1579): 

• Min: 1 day 
• Max: 556 days 
• Mean: 48 days 
• Median: 35 days 
• SD: 39 days 
• IQR: 20 days 
• Within standard timeframe (42 days): 69.22%  
• Within timeframe for adjournment (102 days): 94.11%  
• Outside of required timeframe without a court extension: 5.89% 
• Number of companies excluded:600 10  

Group 2 (08-18) (n=847): 

• Min: 1 day 
• Max: 660 days 
• Mean: 72 days 
• Median: 47 days 
• SD: 72 days 
• IQR: 45 days 
• Within standard timeframe (49 days): 60.33% 
• Within timeframe for adjournment (112 days): 84.77% 
• Outside of required timeframe without a court extension: 15.23% 
• Number of companies excluded: 5  

 
Chart 4A.19 presents a bar graph that breaks down the observed durations of 
administrations, which shows the majority of companies in both groups ending within 
the required timeframe even without an adjournment (after accounting for the 10 
business day period to lodge the minutes). However, companies in Group 2 on 
average spent longer in voluntary administration than companies in Group 1.  
  

 
(Guilford Press, 2012) p 50. 
600 This was because the timeframe in administration could not be determined due to incomplete 
information on ASIC’s register. 
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Chart 4A.19  
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Chart 4A.20 

This chart shows the comparative spread of timing observations between the two 
groups in the sample. Both groups had a large number of outliers (observations above 
the top whisker in the boxplot),601 but these were not excluded as they demonstrate a 
broad spread of data rather than truly exceptional or unusual cases.  

 

 

The outliers for Group 1 represent values above 79 days,602 and for Group 2 represent 
values above 148 days.603  
 

4A.4.11.2 Analysis of duration of administration 

The study shows that the majority of voluntary administrations in the sample were 
concluded within the required statutory timeframes, and most did not need an 
adjournment or a court ordered extension of time. Only a small proportion of 
administrations would have needed a court extension of time in the 1993-2007 group 
(less than 6%). A much larger proportion would have needed a court extension in the 
2008-2018 group (over 15%). This could be because courts began taking a more 
flexible approach to extension applications during the mid-2000s.604 This could be 
because more complex companies were using voluntary administration after law 
reform in 2007, when creditors’ voluntary liquidation was made faster and easier to 
commence. These are questions that will be addressed in the interviews in Chapter 
4C.  

 
601 The outliers represent values that are more than 1.5x the IQR from the 3rd quartile.  
602 1.5 x 20 (IQR) = 30 days, added to 3rd quartile value of 49 days = top whisker value of 79 days.  
603 1.5 x 45 (IQR) = 67.5 days, added to 3rd quartile value of 81 days = top whisker value of 148.5 days. 
604 See the review of authorities in Re Riviera Group Pty Ltd (admin apptd)(rec and man apptd) [2009] 
NSWSC 585; (2009) 72 ACSR 352. 
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The results for Group 1 that showed 69% of companies in the sample fit within the 
standard timeframe without an adjournment are different from the earlier study of 
administrations from 2001-2007 undertaken by Herzberg, Bender and Gordon-Brown, 
which found that 81.8% of companies in their sample of more than 300 administrations 
ended administration within 30 days or less.605 That study also had a mean duration of 
32 days606 compared with the mean in this study of 48 days. However, the skewness 
of the data and the existence of numerous outliers in this study suggests that the 
median is a more appropriate measure of central tendency and in this study the 
median was 35 for Group 1. 

4A.4.12 Outcome of administration 

Chart 4A.21 shows the outcome for all companies in the sample across both groups. 
There was little difference between the outcomes found in Group 1 and Group 2, so 
the combined results have been presented. In total there were 2,433 companies 
included, while 7 companies in the sample were excluded as the outcome of the 
administration could not be determined.  
 

Chart 4A.21 

 
 

This graph shows that of all companies in the sample that entered voluntary 
administration, less than 30% entered a DOCA. This is higher than the overall 
appointment statistics discussed above in [4A.3.2]. It is largely consistent with prior 
studies.607  

It is important to note that proceeding from voluntary administration into creditors’ 
 

605 Abe Herzberg, Mark Bender and Lee Gordon-Brown, ‘Does the voluntary administration scheme 
satisfy its legislative objectives? An exploratory analysis’ (2010) 18(4) Insolvency Law Journal 181, 191 
(Table 5). 
606 Ibid.  
607 Abe Herzberg, Mark Bender and Lee Gordon-Brown, ‘Does the voluntary administration scheme 
satisfy its legislative objectives? An exploratory analysis’ (2010) 18(4) Insolvency Law Journal 181, 188 
(Table 1), which showed 22% of companies in their sample involved executing a DOCA. 
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voluntary liquidation does not mean that the administration failed. It is possible that the 
administration involved a sale of some or all of the assets in a manner that achieved 
the goals of Part 5.3A and helped preserve jobs and enterprise value.  
 

4A.4.13 The DOCA duration 

For this variable, the Group 1 sample had a total of 432 observations, excluding 12 
cases where the duration of the DOCA could not be identified and 1 further case where 
the DOCA was still continuing. For Group 2, the sample had 211 observations, 
excluding 46 cases that were still continuing and no other cases excluded for a lack of 
information. 

Chart 4A.22 

 

(Blue) Group 1 (93-07): 

• Mean: 26.65 months 
• Median: 18 months (51% of cases were within 18 months) 
• SD: 26.91 months 
• IQR: 23 months 
• Min: <1 month 
• Max: 171 months608 

(Orange) Group 2 (08-18): 

• Mean: 17.02 months 
• Median: 13 months (67% of cases were within 18 months) 
• SD: 14.65 months  
• IQR: 18 months 
• Min: 1 month 
• Max: 69 months609 

 
608 14 years and 3 months. 
609 5 years and 9 months. 
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Both groups were positively skewed (Group 1=2.34; Group 2=1.26), with a skewness 
score above 0 indicating a strong positive skew and a non-normal distribution, which 
makes the median a better measure of central tendency rather than the mean.610 The 
levels of kurtosis were well above 3 for Group 1 (a score of 10.16) and slightly above 
3 for Group 2 (a score of 4.07). The distribution of the data was more dispersed for 
Group 1 than Group 2, as shown by Chart 4.21. 

 

Chart 4A.23 

 

This chart shows that the data for Group 2 (08-18) was not as dispersed as for Group 
1 (93-07), and also had fewer outliers as Group 1. As shown in [4A.4.11], the duration 
of the administrations in Group 2 was longer than for Group 1 so this may explain at 
least some of the difference. It could mean that a longer administration led to a shorter 
DOCA period for those companies that executed a DOCA. It should also be noted that 
there were a large number of DOCA cases in Group 2 that were still ongoing (46 cases 
out of a total of 257 that ended in a DOCA) and some of these may be lengthy which 
could spread out the data.   

4A.4.14 Following a DOCA 

Chart 4A.24 shows the outcomes recorded for the termination of the DOCA. As the 
chart shows, the majority (55%)611 resulted in the company returning to being a 

 
610 Steven Terrell, Statistics Translated: A Step-by-Step Guide to Analysing and Interpreting Data 
(Guilford Press, 2012) p 50. 
611 This is made up of 52% of cases where a form was lodged that indicated the DOCA was terminated 
for achieving its purpose combined with 3% of cases where the company appeared to resume standard 
registration without a form being lodged to indicate why. 
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registered company after the DOCA achieved its purpose. That does not mean that 
the company resumed normal trading or continued business as usual, but simply that 
the company did not then enter liquidation or another form of external administration. 
It does however show that the majority of DOCAs achieved their purpose. The chart 
also shows that 8% of DOCAs were terminated before they achieved their purpose 
and entered voluntary liquidation.  

It is unclear why 21% of DOCAs were terminated and deregistered. It is possible that 
this means that the purpose of the DOCA was achieved (for example by selling all of 
the assets and paying creditors what they were due under the DOCA) and rather than 
wind up the corporate shell the company (with no further assets or debts) was simply 
deregistered. If that is correct, then it would mean that 76% of DOCAs terminated after 
achieving their purpose. This does not mean that the purpose of the DOCA was to 
save the business or preserve jobs. It’s possible that the purpose of some of these 
DOCAs could simply have been to sell off the assets in a piece meal fashion and return 
the proceeds to creditors. However, if the intention was to shut the business down and 
sell off the assets it must be queried why a liquidation was not chosen? Liquidation 
seems to be a cheaper and simpler option than voluntary administration and a DOCA. 
 

Chart 4A.24 

 
 

5056 refers to the ASIC form code. 445E refers to a creditors’ termination, and 445D 

refers to a court termination. 
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Chart 4A.25 
These graphs show the outcomes of DOCAs within each group of cases, with a much 
higher percentage of DOCAs resulting in a return to registered status for companies 
in Group 2 (08-18). There was also a lower percentage of court terminations of DOCAs 
in Group 2 (10%) compared with Group 1 (18%).612   
 

 
 

4A.4.15 Duration of winding up 
Chart 4A.26 shows the duration (in months) of a winding up for cases in the sample 

that went from either an administration to a winding up or went from a DOCA to a 

winding up. The cases were divided into Group 1 (93-07-blue and maroon plots in 

Chart 4A.27) and Group 2 (08-18-green and yellow plots in Chart 4A.27). In Chart 

4A.27, the horizontal line through each box plot is the median, which was between 

21 and 25 months for periods examined, which means the mid-point of the winding 

up duration data was approximately 2 years for each category. Cases where there 

was no information on the end date (blanks) or which appeared to be still continuing 

(as at 1.1.19) were excluded.  

 

Chart 4A.26 
93-07 (VA-WU) 93-07 (DOCA-WU) 08-18 (VA-WU) 08-18 (DOCA-WU) 

n=1105; 10 blanks; 
2 still going 

n=106; 14 blanks;    
1 still going 

n=416; 1 blank;    
163 still going 

n=34; 5 blanks;      
46 still going 

Mean=30.86 Mean=33.15 Mean=38.5 Mean=30 

Median=23 Median=25.5 Median=24 Median=21.5 

SD=25.01 SD=28.72 SD=19 SD=23.64 

IQR=29 IQR=31 IQR=25.5 IQR=38 

Min= 1; Max= 180 Min= 1; Max=166 Min= 1; Max=111 Min= 1; Max=96 

 

 

 

 

 

 

 

 

 
612 This includes court orders under ss445D and 445E. There were no court terminations under s445D 
for the 08-18 group.  
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Chart 4A.27 

 
 

Chart 4A.28 

This chart shows the duration of winding up that followed an administration or DOCA 
as a combined stacked bar chart compared with Chart 4A.27 that shows the spread 
of the observations.  
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4A.4.16 Prevalence of registered security 

This chart shows the number of companies in the sample that had security registered 
with ASIC at any time on their record prior to the administration. Limitations of data 
access meant that it was not possible to verify whether particular charges were fixed 
or floating, or over what percentage of the company’s assets they covered. It was also 
not possible to view the content of forms notifying the removal of one or more charge 
registrations, so a decision was made to include registrations of charges that appeared 
on ASIC’s register at any time prior to the commencement of the administration. 
Furthermore, the data on company security registrations from February 2012 is 
incomplete due to the commencement of the Personal Property Securities Act 2009 
(Cth), which transferred responsibility for registering security interests (such as 
charges) from ASIC onto the Personal Property Securities Register. It is not possible 
to search the PPSR for free and so that data was not available for this study. 
Therefore, this presents an incomplete view of companies in administration with 
security against their assets.   
 

Chart 4A.29 

 

The overall results are not surprising and prior studies have consistently shown that 
many businesses have little or no secured finance and instead are funded by personal 
loans from related parties or from credit card debt.613 It is reasonable to assume that 
the rates of secured debt will have increased following the introduction of the Personal 
Property Securities Act 2009 (Cth), because many common forms of commercial 
arrangements that were not previously treated as registrable charges are now required 

 
613 Australian Banking Association, Small Business Sector, Economic Report, 2016, which shows that 
less than 15% of small business sought external finance in FY13-14. ASIC insolvency statistics also 
show that external administrators report 63% of companies entering external administration during FY 
18-19 had no amounts owing to secured creditors: ASIC, Insolvency Statistics Series 3: Initial External 
Administrators' Reports, Series 3.3, December 2019 (Table 3.3.11).  
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to be perfected under the PPSA, usually by registration on the PPSR.614 An increase 
in the proportion of companies with secured debt would not necessarily lead to more 
receivership and controllership appointments, as most of the PPSR registrations are 
specific registrations over assets (specifically motor vehicles) rather than all-assets 
securities that allow a receiver to be appointed.615  

4A.4.17 Incidence of overlapping receivership 

4A.4.17.1 Overview 

The study recorded whether a receiver was appointed during the period of 
administration at any time prior to the minutes of the final creditors’ meeting were 
lodged. Whether or not a receiver is appointed may be used as a measure of how 
major secured creditors (i.e. those with security over the whole, or substantially the 
whole, of the company’s property) view the value of administration. As discussed in 
[3.7], the enforcement rights of secured creditors are stayed during the period of 
administration. An exception exists for secured creditors with security over the whole, 
or substantially the whole, of the company’s property have a limited period in which to 
take enforcement action.616 The justification for this exception is that such a creditor 
could achieve a similar orderly administration of the company’s affairs by appointing a 
receiver,617 and more broadly to minimize any adverse effect of administration on the 
market for corporate credit.618 The reasons why a secured creditor may want to appoint 
a receiver during administration are discussed further in [4C.3.8].  

One criticism of the original administration procedure after it was introduced into the 
United Kingdom in 1986 was that banks with all-assets security did not fully support 
the procedure and often exercised their right to appoint an administrative receiver over 
the top of the administrator. This contributed to low usage of administration until the 
Enterprise Act 2002 (UK) restricted the use of administrative receivership in exchange 
for giving secured creditors the right to choose the administrator to be appointed.619  

This study revealed 165 companies (out of 2440 in total: 6.76%) that had a receiver 
appointed during the administration. For Group 1 (93-07), 4.9% of companies had a 
receiver appointed during administration, and for Group 2 (08-18) it was 10.68%. 
However, these figures could be smaller than the true figures as the study relies on 
lodged documents and the forms are only required to be lodged 10 business days 
after the event. This means that it is possible that receiverships in the two weeks prior 
to the administration were actually during the administration but the receiver lodged 
notice of their appointment before the prior appointed administrator. It is also possible 
that the lodgment of the receivership form after the lodgment of the administration form 
actually related to a receiver appointed before the administration. In short, the margin 

 
614 Such as supplies of goods under retention of title, finance leasing, consignments, and long-term 
hiring arrangements: see further Anthony Duggan and David Brown, Australian Personal Property 
Securities Law (LexisNexis, 2nd ed, 2016), Ch 3.  
615 Australian Financial Security Authority, June Quarter 2021 PPSR Statistics, Table 6, 
https://www.afsa.gov.au/statistics/ppsr-report (viewed 11.8.21), which show 16.9% of registrations at 
30.6.21 were ALLPAP, compared to 46.76% for motor vehicles and 30.44% for ‘other goods’. Of course, 
it is possible to include the power to appoint a receiver over a specific asset, in which case usually a 
receiver rather than a receiver and manager would be appointed. 
616 Corporations Act 2001 (Cth) s 441A.  
617 Explanatory Memorandum to the Corporate Law Reform Act 1992 (Cth), [536].  
618 Australian Law Reform Commission, General Insolvency Inquiry, Report No 45 (AGPS, 1988) [97]. 
619 Ian Fletcher, The Law of Insolvency (Sweet and Maxwell, 5th ed, 2017) [16.003]-[16.004]. 
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of error for the relationship between these two appointments is two weeks.   

Group 1 (93-07): 

31 companies in total had receivers appointed within 12 months prior to the 
administration commencing, and two further companies had controllers appointed 
within the same time period. Of the 31 companies that had prior receiverships, 11 of 
those had receiver appointments notified within 2 weeks before the appointment of the 
administrator was notified, which means they fall within the margin of error and this 
could increase the numbers of overlapping appointments. 26 companies had a 
receiver appointed after the administration (either during a DOCA, during a liquidation 
or during a time when the company was simply registered). 

11 companies that had a receiver appointed either before, during or after VA had no 
security registered with ASIC. This was before the Personal Property Securities Act 
2009 (Cth) came into force, and so securities sufficient to appoint a receiver would 
have needed to be registered as charges with ASIC. This suggests that these were 
court appointments, rather than secured creditors enforcing their private security 
rights.620  

Group 2 (08-18): 

20 companies had receivers appointed within 12 months prior to the commencement 
of the administration. Half of those were appointed within one week prior to the 
administrator which means that the lodgment of the notices could have occurred in 
any order and so it is possible that the receivers were appointed before or after the 
administration commenced. Two companies had controllers appointed within 12 
months before the administration and one of those companies the notice was lodged 
within one week before the notice of the administrator’s appointment.  

11 companies had a receiver appointed after the administration ended, although three 
of those companies appeared to continue in receivership that commenced during the 
administration. Three companies had a receiver appointed during the administration 
without having a charge registered on ASIC’s register, however each of these 
companies entered administration after the commencement of the PPSA and so it is 
possible that the receivers were appointed by secured creditors with perfected PPSA 
security interests.  

4A.4.17.2 Analysis 

The results of the study show a rate of 6.76% for overlapping receiverships for the 
total sample. The rate of overlapping receiverships was 4.9% for Group 1 and 10.68% 
for Group 2. However, if we allow for the margin of error of 2 weeks prior to the 
administration, then this rate could increase to 5.42% for Group 1 and 11.85% for 
Group 2 and an overall rate of overlapping appointments for the total sample of 7.62%. 

The rate of overlapping appointments increased in Group 2 compared with Group 1. 
There could be several reasons for this, including: 

• declining support by banks and other substantial secured creditors in the 
voluntary administration procedure; 

• a change in the nature of companies that entered voluntary administration 
following the 2007 changes; 

 
620 For a discussion of court appointed receiverships see Michael Murray and Jason Harris, Keay’s 
Insolvency: Personal and Corporate Law and Practice (Thomson Reuters, 10th ed, 2018) Ch 18. 
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• a rise in dual appointments, often seen in retail insolvencies where the receiver 
needs an overlapping administration to use the benefit of the moratorium to 
allow for a trade on of the business with a view to a sale as a going concern; 

• random variation.   

The reasoning for increasing numbers of overlapping appointments will be discussed 
further in Chapter 4C. 

4A.5 CONCLUSION 

This chapter provides a descriptive statistical picture of the characteristics of 
companies that entered voluntary administration in its first 25 years. A unique data set 
was created by examining 5% of companies entering voluntary administration each 
year in the period 1993-2018. Prior to this study, several empirical studies had looked 
at different aspects of administration, but had mostly dealt with small samples owing 
to the reliance on listed public company administrations. This study examines 2,440 
companies and shows that the majority of administrations in the study: 

• finish within the prescribed time limit; 
• end in a liquidation; 
• have security in place; and 
• don’t have a receiver appointed during the administration. 

The study also shows that the characteristics of Part 5.3A engagements have changed 
over time, with longer periods of administration and shorter DOCAs for companies that 
entered administration from 2008 onwards. As shown above, the total numbers of 
administration appointments and their relative prevalence as a form of external 
administration have both declined since 2008. This may suggest that changes to 
insolvency law to make creditors’ voluntary liquidations quicker and easier to use from 
2008 have resulted in many companies using that procedure instead of a voluntary 
administration, so that companies actually using voluntary administration are doing so 
for more targeted reasons rather than their directors simply seeking to avoid personal 
liability from Director Penalty Notices. Evidence of the changing nature of 
administrations over time is discussed further in Chapter 4C.  

The descriptive statistical work undertaken in this study provides a foundation for 
further empirical work to be undertaken to track the relationship between these 
variables to determine any correlations that might assist in predicting outcomes in 
administration. The candidate intends to undertake this work after the thesis is 
completed.   
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CHAPTER 4B: SURVEYS 

4B.1 INTRODUCTION 

This chapter discusses the results of two anonymous online surveys undertaken by the 
candidate in July and August 2015. The surveys were part of a joint project with the 
Australian Restructuring Insolvency and Turnaround Association (‘ARITA’), the Institute 
of Chartered Accountants Australian and New Zealand (‘CA ANZ’) and CPA Australia, 
where the candidate was the sole researcher. The project was aimed at examining the 
views of insolvency practitioners and small business accountants about insolvency and 
restructuring of SMEs.621 A particular focus of the questions was to seek views 
comparing the cost and utility of voluntary administration compared with a creditors’ 
voluntary liquidation. This project was unfunded and as the sole researcher the 
candidate retained copyright in the survey results (with knowledge and consent from 
the partner organisations that the results would be used as part of this thesis). The 
candidate wrote the questions with the assistance of members of the project team. 
However, after undertaking the surveys, the project was dissolved before publishing the 
results.  

Human research ethics clearance was granted by the University of Adelaide 
retrospectively after the candidate followed examples on the HREC website (since 
removed) that stated that anonymous online surveys did not require human research 
ethics clearance.622 

The timing of the surveys is significant because major law reforms were introduced in 
2017, with the enactment of the Insolvency Law Reform Act 2016 (Cth) (‘ILRA’) that 
transformed the compliance framework for registered liquidators, including introducing 
new powers for creditors to seek information623 and to replace liquidators more easily.624 
The ILRA also changed the process for approving liquidator remuneration.625 These 
issues were raised in several answers to the survey questions. Other significant law 
reform occurred in 2018 with the introduction of safe harbour protections for directors 
against insolvent trading626 and new protections for companies in voluntary 
administration against ipso facto clauses in contracts.627 These topics were frequently 
commented on by survey respondents. Lastly, many responses highlight issues with 
the cost and complexity of voluntary administration and its potential lack of suitability for 
SMEs, including some who recommended a debtor-in-possession style regime. These 
changes were introduced on 1 January 2021 with the introduction of Part 5.3B into the 
Corporations Act 2001 (Cth), which is discussed further in [5.2.3].  

  

 
621 This was the specific term used in the survey questions in 2015, rather than the term used in the 
remainder of the thesis, being MSME, with ‘M’ standing for micro businesses that have no employees. 
622 Correspondence between Adelaide HREC and the candidate’s supervisors granting approval is 
available on request. 
623 Insolvency Practice Schedule (Corporations) ss 70-40, 70-45.  
624 Insolvency Practice Schedule (Corporations) s 90-35. 
625 Insolvency Practice Schedule (Corporations) Div 60. 
626 Corporations Act 2001 (Cth) s 588GA. 
627 Corporations Act 2001 (Cth) s 451E. 



 

 119 

4B.2 SURVEY OF INSOLVENCY PRACTITIONERS (ARITA MEMBERS)  

This survey was sent to all ARITA members (approximately 1,200) with instructions that 
the survey was to be completed by registered liquidators (approximately 700).628 
However, the survey was anonymous and there is no way to determine who completed 
it, which is a limitation of the results. 187 responses were received. However, the 
response rate cannot be determined, as the anonymous nature of the survey means 
that it is not possible to identify whether only registered liquidators completed it. None 
of the questions were set as compulsory. The survey was compiled in SurveyMonkey 
and released via email in mid-July 2015 and left open for 6 weeks until the end of August 
2015. The results were assessed using several rounds manual deductive coding in 
Microsoft Excel, which resulted in the identification of several themes that are discussed 
below.  

The original purpose of the survey was broader than merely investigating voluntary 
administration as it included questions regarding the use of creditors’ voluntary 
liquidations. The result of this is that several questions are not relevant for this thesis 
are not discussed below. Those questions are: 

- Q20. Do you regularly undertake appointments as a voluntary liquidator in creditors' voluntary 
liquidations? 

- Q21. Roughly how many companies were you appointed as a voluntary liquidator in a creditors' 
voluntary liquidation in the last 12 months? 

- Q22. Of the companies that you were appointed as a voluntary liquidator in a creditors' voluntary 
liquidation over during the last 12 months, how many would fall into each of the following 
categories?  

- Q23. Of the companies that you were appointed as a voluntary liquidator in a creditors' voluntary 
liquidation over during the last 12 months, roughly how many would fall into the following 
categories of expected returns to unsecured creditors? 

- Q24. Of the companies that you were appointed as a voluntary liquidator in a creditors' voluntary 
liquidation over during the last 12 months, roughly how many had secured creditors and how 
many did not have secured creditors? 

- Q25. Please indicate the number of your creditors' voluntary liquidation appointments in the last 
12 months which fit within the following bands for the estimated disbursements (excluding 
remuneration) for the appointment (listing different disbursement categories). 

There were also several questions that asked respondents to compare their experience 
of both voluntary administration and creditors’ voluntary liquidations, but as these 
questions are relevant to this thesis, their responses are included below.  

Q1. Were you appointed as an administrator in the last 12 months?  

Table 4B.1 

Yes 132 70.6% 

No 35 18.7% 

No, but I worked on a VA 
in the last 12 months 

20 10.7% 

This question was answered by 187 respondents and shows that the survey was 
answered mostly by the target audience, although almost 19% of respondents did not 
work on an administration in the past year, but this would not mean that they did not 

 
628 ASIC, Insolvency Statistics Series 4: Quarterly Registered Liquidator Statistics, April 2021, Table 4.1 
(indicating 707 liquidators for FY14-15 and 703 for FY15-16). 
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take administration appointments at all. 

Q2. How many voluntary administration appointments did you undertake in the 
last 12 months?  

Table 4B.2 

1-3 appointments 41 44.57% 

3-5 appointments 29 31.52% 

More than 5 appointments 22 23.91% 

This question was answered by 92 respondents and shows that, unlike liquidations, 
where insolvency practitioners may take dozens of appointments each year, insolvency 
practitioners who take voluntary administration appointments don’t have large numbers 
of appointments each year.629  

Q3. Of the voluntary administrations that you have been appointed in over the 
last 12 months, how many would fit into these categories?  

There were 90 answers to this question, but 9 were excluded. Seven answers were 
excluded because instead of listing the counts of appointments that fit within the 
categories stated in the question, the respondents stated ‘all’ or a percentage of their 
appointments within a particular category. There were a further 2 answers excluded 
where the respondent listed either 20 or 18 appointments within a single category, which 
would have skewed the results, so it was decided to exclude these outliers.  

Table 4B.3 

0-5 employees 133 39.47% 

5-20 employees 145 43.03% 

20-200 employees 57 16.91% 

Over 200 employees 2 <1% 

The results show that, at least within the sample of survey respondents for appointments 
during FY 14-15, most appointments were in companies with 20 employees or less and 
less than 20% had more than 20 employees. Within this snapshot period, very few 
appointments were over large companies, at least within the sample of those 
responding to this question. 

Q4. Of the voluntary administrations that you have been appointed in over the 
last 12 months, if any of them had less than 20 employees, please estimate the 
overall average net assets and liabilities at the time of the appointments  

This question was answered by 69 respondents, but 36 responses were excluded, 
which left 33 responses that were counted. This results for this question did not 
correspond exactly with the wording of the question, with some respondents listing totals 
for each appointment and some listing averages for all appointments. Some 

 
629 See ASIC, Insolvency Statistics Series 2A: Detail of Insolvency Appointments, May 2021, which 
reveal external administration appointments for individual liquidators for the period 1 July 2020 to 31 
March 2021. This data shows that numbers of appointments for court-appointed and voluntary 
liquidations can number up to 55 appointments, and many liquidators having appointments in the teens 
or twenties. Voluntary administration appointments for each liquidator were rarely more than 10 at a 
time, although appointments over large corporate groups are an exception (see for example, Andrew 
Knight of KordaMentha who had 60 appointments that all appeared to be tied to the Grocon group 
collapse). 
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respondents broke down liabilities into different categories while others listed just the 
total liabilities or estimated as greater or less than certain amounts, so these were 
excluded from the calculations. Where respondents listed separate appointments, the 
average assets and liabilities were calculated. 

Of the 33 responses that were included, the largest asset levels were $5 million 
(recorded twice or 6% of responses) and only 8 of the 33 (24%) had assets of over $1 
million. Two responses recorded $0 in assets. 14 responses (42%) recorded assets of 
less than $100,000 and 8 (24%) were less than $50,000. In terms of average liabilities, 
the largest amount was $25 million (this response was one of the $5 million in assets 
responses) and the smallest amount was $300,000.  

The average assets deficiency was 19.95%. However, if we exclude the 8 cases that 
had $1million or more in assets the percentage of assets to liabilities drops to 12.8%. 
This shows that, for responses to the survey, the majority of companies had relatively 
low asset levels and debt from 5 to 10 times in excess of their assets. If the estimated 
cost of an administration was set at approximately $40,000, then 6 out of 33 (18%) 
responses would not have had sufficient assets to pay for the administration from their 
assets.630  

There was no further question about employee levels, so it is not possible to determine 
what size each of these companies were, or to determine what happened to these 
companies prior to their administration. For example, they may have had little assets 
because they had sold some or all of their business prior to the appointment of the 
administrator.  

Q5. Do you know why a voluntary administration was chosen?  

This filtering question was answered by 89 respondents and was designed to assess 
why an administrator was chosen. 95.51% of responses (85) said they knew why an 
administrator was appointed.  

Q6. If you know why a voluntary administration was chosen, please outline briefly 
the reasons  

This question was answered by 85 respondents. For those responses that noted 
different reasons for multiple appointments, each of these reasons were recorded 
separately, which provided 135 reasons for appointing an administrator. The most 
common reasons cited are listed in the table below. 
  

 
630 It is possible that related parties such as directors or shareholders pay for the administrator’s costs 
and remuneration. 
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Table 4B.4 

Reason Responses Percentage of responses 

To propose a DOCA 28 20.74% 

To protect the business 
during a trade-on or for a sale 

27 20% 

Because of a winding up 
application 

14 10.37% 

To implement a restructuring 
of the business (where a 
DOCA or proposal to 
creditors was not specifically 
mentioned as the goal) 

12 8.9% 

To gain protection from 
landlords and other lessors 

9 6.7% 

Cash flow problems 8 5.93% 

Responding to tax 
enforcement (including a 
DPN) 

8 5.93% 

To deal with a shareholder 
dispute that prevented a 
voluntary liquidator being 
appointed 

7 5.19% 

The other reasons listed included the speed of implementation (6 responses: 4.44%) 
(which could have been linked to a Director Penalty Notice, but not mentioned), to 
address director personal liability (5 responses: 3.7%) and flexibility in options available 
(4 responses: 2.96%). Several responses listed an orderly wind down that would provide 
a better return than an immediate liquidation as a reason for the appointment. One 
response also listed a ‘softer market perception’ to voluntary administration compared 
with other insolvency options. This stands in contrast to results from the survey of 
business accountants (discussed below at [4B.4]) that revealed a perceived stigma with 
voluntary administration that prompted informal workout efforts to avoid damage to the 
business by appointing an administrator.  

Q7. How many staff would you typically devote to a voluntary administration 
involving a business with less than 20 employees?  

This question was answered by 87 respondents and asked for what categories of staff 
member (junior, manager, director, partner, other) would typically be used, but the 
responses were not helpful as they simply listed 1 for each category. On reflection, this 
was not a useful question as each appointment is unique and will require different staff 
resources. For example, a trade-on administration with multiple locations will require 
greater staff resources than a single asset non-trading business. The results are 
therefore not reported.  
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Q8. What was the result of those voluntary administrations (of any size) that you 
were appointed to in the last 12 months?  

This question produced 64 responses, with 1 response excluded because it gave only 
percentages for the different categories. Where the response merely said yes or no for 
a particular category this was recorded as either a 1 or 0 for that category and was not 
excluded from the overall count. The choices available were: 

• A DOCA was executed by the company 
• The administration ended 
• The company was wound up 
• The administration is ongoing 

The total number of appointments in the responses was 238, with 53.78% (128 in total) 
being in the winding up category. 37.4% of appointments (89 in total) resulted in a 
DOCA631 and 7.56% of appointments were still ongoing at the time of the survey (in mid 
2015). A total of 3 appointments (1.26% of the total) resulted in the administration 
ending. 

These figures are similar to the proportions of DOCAs and winding up outcomes for the 
statistical study in [4A.4.12]. There are now multiple sources of empirical data that point 
to DOCAs being used in approximately 1/3 of administration appointments and with 2/3 
appointments resulting in a winding up.632 Simply ending the administration appears to 
be a rare occurrence, which is understandable if the company is typically insolvent at 
the date of appointment and the procedure usually lasts for only 6 weeks.  

Q9. What was the commercial outcome of the voluntary administrations (of any 
size) that you were appointed to in the last 12 months?  

This question asked respondents to nominate the number of appointments that resulted 
in 1 of 5 categories. There were 60 responses, 1 of which was excluded. The excluded 
response stated ‘in some cases’ for each category. Where respondents answered yes 
or no to a category that was recorded as a 1 or 0.  

Table 4B.5 

Outcome Numbers of 
appointments 

Percentage of total 

Sale of the entire business 30 19.23% 

Sale of assets by auction 43 27.56% 

Sale of assets by private 
tender 

18 11.54% 

Mix of auction and private 
tender 

31 19.87% 

Other 34 21.8% 
 

631 This is higher than the Herzberg et al study of voluntary administrations between 2001 and 2007: Abe 
Herzberg, Mark Bender and Lee Gordon-Brown, ‘Does the voluntary administration scheme satisfy its 
legislative objectives? An exploratory analysis’ (2010) 18(4) Insolvency Law Journal 181, 189 (Tables 2 
and 3, showing 21.98% of administrations ended in a DOCA).  
632 The ASIC insolvency appointment statistics do not correlate DOCA appointments with particular 
administrations, merely showing appointment totals each month and year, so although they show DOCAs 
making up roughly 1/3 of voluntary administrations each year, the data cannot prove that: ASIC, 
Insolvency Statistics Series 2: Insolvency Appointments, August 2021. 



 

 124 

The results show a total of 156 outcomes across the 5 categories.633 There were also 
13 written comments in the ‘Other’ category, but it was unclear how many appointments 
these related to, so they were not included in the above figures. Nine of the written 
comments listed a DOCA or restructuring as the commercial outcome. Two written 
comments listed sale by receivers as the commercial outcome and one comment listed 
the implementation of a pre-appointment sale agreement as the commercial outcome.  

Q10. Of all the companies that you were appointed as an administrator during the 
last 12 months, roughly how many would fall into the following categories of 
expected returns to unsecured creditors 

Table 4B.6 

Outcome Numbers of 
appointments 

Percentage of total 

0-9c in the dollar 141 68.45% 

10-30c in the dollar 38 18.45% 

30-50c in the dollar 13 6.31% 

> 50c in the dollar 14 6.8% 

This question was answered by 62 respondents, with 4 responses excluded due to 
listing percentages instead of appointment numbers or simply saying ‘mainly’. The 
respondents listed 206 appointments in the table, with the clear majority involving less 
than 10c in the dollar returns. This is consistent with the Wellard study of DOCAs634 and 
is close to the Herzberg, Bender and Gordon-Brown study.635 The results are better than 
those reported to ASIC in the Initial External Administrators’ Reports,636 however that 
report is made up predominantly of liquidator reports so is not an appropriate 
comparison.637 

Q11. In those voluntary administrations (of any size) that you were appointed to 
in the last 12 months in which there was an asset sale, who were the assets sold 
to?  

This question produced 61 responses with 4 excluded. The 57 responses listed 148 
appointments. The excluded responses either provided percentage answers or 
comments (‘mainly’, ‘rarely’). One excluded response simply marked an ‘X’ in the not-
applicable category. There was also one response that listed 27 appointments for 1 
category, which was excluded as a clear outlier.  

This question gave respondents the following categories to choose from. 

 
633 Each response listed multiple matters. 
634 Mark Wellard, ‘A sample review of Deeds of Company Arrangement under Part 5.3A of the 
Corporations Act’, 2013 ARITA Terry Taylor Scholarship Report, Australian Restructuring Insolvency 
and Turnaround Association, Australia, available from https://eprints.qut.edu.au/74002/ (viewed 
11.8.21), Table 3 (reporting a weighted average return of no more than 9.7c in the dollar).  
635 Abe Herzberg, Mark Bender and Lee Gordon-Brown, ‘Does the voluntary administration scheme 
satisfy its legislative objectives? An exploratory analysis’ (2010) 18(4) Insolvency Law Journal 181, 
Table 7 (estimated returns to unsecured creditors of 14c in the dollar where a DOCA was 
recommended or 7.9c in the dollar if a liquidation was recommended). 
636 ASIC, Insolvency Statistics Series 3: Initial External Administrators’ Reports, Series 3.3, December 
2019, Table 3.3.13 (revealing 92.1% of matters estimated a nil return to unsecured creditors and only 
4.1% of matters estimating a return of 11c in the dollar or less). This report was discontinued in 2020.  
637 Only 6.91% of reports included in Series 3.3 were lodged by administrators: Ibid Table 3.3.3. 



 

 125 

 

Table 4B.7 

Outcome Numbers of 
appointments 

Percentage of total 

Open market buyer 84 56.76% 

One or more employees 2 1.35% 

Related party 24 16.22% 

Creditor 3 2.03% 

Private equity 2 1.35% 

Other 11 7.43% 

Not applicable 22 14.86% 

The ‘not applicable’ category did not include comments and so it is difficult to determine 
how this is different to the ‘Other’ category. Of course, it is also possible that the ‘open 
market buyer’ was a related party but that the sale occurred in the open market. 

Q12. Of the voluntary administrations (of any size) that you were appointed to in 
the last 12 months that went into a DOCA, was there any court challenge to the 
DOCA?  

This question was answered by 63 respondents. The results of this question showed 
73.02% of responses (46 in total) indicating that there was no challenge to the DOCA, 
with only 3.17% (2 in total) indicating that a court challenge was made. 22.22% of 
responses (14 in total) indicated that this question was not applicable. Of those that said 
there was a court challenge, the reasons listed were: 

• The DOCA prejudiced creditors; 

• A possible higher return if second meeting re-convened and another DOCA put 
to creditors; and 

• The ATO seems insistent on winding up companies without good reason in some 
cases. 

Two of the three reasons were given at almost the same time, which may suggest that 
they were given by the same person (to explain why 3 reasons were given despite only 
2 respondents indicating a court challenge to the DOCA). The low number of court 
challenges to DOCAs is consistent with the results of the statistical study in [4A.4.14], 
which suggests that the majority of DOCAs achieve their purpose and are not 
terminated early by the court or creditors for non-compliance.  

Q13. Of the voluntary administrations (of any size) that you were appointed to in 
the last 12 months that went into a DOCA, how many: 

• Completed the DOCA (39 appointments - 31.2%) 

• Terminated the DOCA early (6 appointments - 4.8%) 

• DOCA is ongoing (52 appointments - 41.6%) 

• No answer (28 appointments - 22.4%) 

In this question there were 59 responses, but 10 of those were excluded due to 
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answering N/A in every category, listing percentages or simply marking an X in a 
category. There was also one response in the completed DOCA category that listed 56 
appointments which was excluded as a clear outlier. There were 125 appointments 
recorded in the responses. The low percentage of early terminations is consistent with 
the data presented in Chapter 4A, although the number of completed DOCAs is lower 
than found in the statistical study in [4A.4.14].  

Q14. Where you were appointed as an administrator (of any size company) during 
the last 12 months and the company went into a DOCA that terminated early, 
please list the reasons for the early termination.  

Although 31 answered the question, only 5 responses gave answers other than N/A. 
Those 5 were: 

• Non-payment under the DOCA; 

• Inability to comply with terms due to loss of contract; 

• Failure to comply with terms of the DOCA (no reason given); 

• Deterioration in regional property prices due to changing commodity prices; and 

• Cash flow problems due to changing conditions in the mining industry. 

It is difficult to draw any conclusions from this data given the small response rate, 
although the comments about changing economic conditions leading to non-compliance 
with the terms of the DOCA shows that breaching the DOCA is not necessarily the fault 
of the DOCA proponent.  

Q15. Please indicate the number of your voluntary administration appointments 
(of any size company) in the last 12 months which fit within the following bands 
for the estimated disbursements (excluding remuneration) for the appointment 
(excluding any DOCA appointment).  

Table 4B.8 

Estimated disbursement Number of matters Percentage of total 

$0-$5000 95 47.74% 

$5000-$15,000 59 29.65% 

$15,000-$30,000 18 9.05% 

$30,000-$50,000 16 8.04% 

$50,000-$100,000 6 3.02% 

>$100,000 5 2.51% 

Other 0 0% 

This question focussed on disbursements (costs) of the Part 5.3A appointment while 
Question 16 addressed the remuneration of the administrator, both of which provide a 
picture of the potential costs of appointing an administrator.  

There were 60 respondents for this question, with 3 respondents excluded because 
their answer did not include a number for the categories, and 2 respondents excluded 
for producing outliers (including 99 cases or 18 cases). The results above show that 
86% of cases involved disbursements of $30,000 or less. Where the company becomes 
involved in litigation the costs will increase significantly. 
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Q16. Of the voluntary administration appointments (of any size company) that 
you were appointed in during the last 12 months, how many fit within the 
following bands for the estimated remuneration for the appointment (not 
including any DOCA appointment) 

Table 4B.9 

Estimated remuneration Number of matters Percentage of total 

$0-$5000 8 3.76% 

$5000-$15,000 12 5.63% 

$15,000-$30,000 61 28.64% 

$30,000-$50,000 52 24.41% 

$50,000-$100,000 37 17.37% 

>$100,000 43 20.19% 

Other 0 0% 

There were 62 respondents, with 5 exclusions (1 as an outlier and 4 that did not list 
numerical values). The results show that 53% of cases involve remuneration of between 
$15,000-$50,000. It is not possible to combine these results with the results from 
Question 15 given the anonymous nature of the survey. However, if a large proportion 
of voluntary administrations are costing up to $50,000 in remuneration, with a further 
$5,000 to $15,000 in disbursements, then this would put Part 5.3A out of reach of many 
SMEs, which have less than $50,000 in assets at the start of external administration: 
see further [5.2].  

The proportion of remuneration totals under $50,000 is 62.44%, which is lower than the 
figure published by ASIC in the Initial External Administrators’ Report, which specifies 
76.2% of cases reporting less than $50,000 in administration remuneration.638  

Q17. How do you judge a successful DOCA?  

This question asked respondents to choose between: 

• The business continues trading (42 responses - 41.58%) 

• The business doesn't continue but it results in a better return for creditors than 
liquidation (37 responses - 36.63%) 

• Other (please specify) (22 responses - 21.78%) 

There were 65 responses to this question, but more than 1 option could be chosen, 
which explains the total responses being 101.  

The options provided follow the statutory purpose of Part 5.3A in s 435A. The most 
consistent comment listed in ‘Other’ (8 responses - 36.36% of the ‘Other’ responses) 
stated that a successful administration simply depended on achieving a better return for 
creditors than a liquidation, regardless of the trading result. These comments, which 
match the statutory purpose of Part 5.3A in s 435A sit squarely within the second choice, 
which would make 45 responses in total or 44.55% of all responses if combined. 
Furthermore, 6 responses in the ‘Other’ category stated that both choices of a 
continuing business and a better return represented a successful administration, which 

 
638 ASIC, Insolvency Statistics Series 3: Initial External Administrators’ Reports, Series 3.3, December 
2019, Table 3.1.10.1.1. This report was discontinued in 2020. 
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is also consistent with s 435A. There were also responses in the ‘Other’ category that 
focussed on: 

• Whether a DOCA was approved by creditors? 

• Whether employees were paid their entitlements? 

• Whether the outcome met with creditor expectations?  

• Whether the business was sold? 

Q18. How would you rate voluntary administration followed by a DOCA as a 
suitable procedure for dealing with SME insolvency? For this purpose, a SME is 
a business with less than 200 employees.  

Table 4B.10 

Response Number of responses Percentage of total 

Ideal 9 14.06% 

Moderately successful 17 25.56% 

Could be improved in 
minor ways 

25 39.06% 

Could be improved in 
major ways 

11 17.19% 

Not appropriate-another 
procedure is needed 

1 1.56% 

Other (please specify) 4 6.25% 

There were 67 responses to this question but only 64 respondents. Three of the 
comments in the ‘Other’ category must have been from respondents who also answered 
in other categories.  

The comments in the ‘Other’ category covered different issues. One comment 
suggested that the definition of SME in the question was too broad and stated:  

‘most insolvencies involve companies of less than 20 employees - for companies turning over 
less than $10 million per year - a VA and DOCA just isn't economical and practical.’  

Another comment suggested that a procedure similar to the debt agreements available 
in Part IX of the Bankruptcy Act 1966 (Cth) would be preferable, particularly if 
professional costs could be limiting to $50,000 could be achieved, for example by 
reducing investigation obligations. The other two comments advocated the benefits of 
the flexibility of DOCAs (for viable businesses) and noted that ipso facto clauses in 
contracts and the stigma attached to administration are problematic.639  

One significant result from the responses to this question is that almost 80% of 
respondents indicated that the Part 5.3A regime is suitable for SMEs, although 39% 
recommended minor amendments. Only 18% stated that the procedure needed to be 
improved in major ways or was not appropriate at all. These results are consistent with 
the data collected during interviews as discussed in Chapter 4C.  

 
639 Three years after the survey was undertaken protections against ipso facto clauses during 
administration were introduced into Corporations Act 2001 (Cth) s 451E. See further Jason Harris and 
Christopher Symes, ‘Be careful what you wish for! Evaluating the ipso facto reforms’ (2019) 36(2) 
Australian Journal of Corporate Law 84.  
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Q19. In your experience, is voluntary administration more difficult to undertake 
than a creditors' voluntary liquidation?  

This question produced 65 responses which demonstrated clear results with 2/3 of 
responses (66.15%) indicating that voluntary administration was more difficult to 
undertake than a creditors’ voluntary liquidation. 29.23% of responses indicated that it 
is not more difficult and 4.62% were either not sure or not involved in creditors’ voluntary 
liquidations. There was also a section for comments, with 8 received. The comments 
focussed on the differences in meeting and reporting obligations, the constrained 
timeframe in Part 5.3A and the lack of protection against landlords in creditors’ voluntary 
liquidations as being the major differences. One of the comments was ‘there is more 
work and often more complex work, to be compressed into a tight statutory timetable.’ 

 

Questions 20-25 related solely to creditors’ voluntary liquidations and are not 

reproduced. 

 

Q26. Do you have a view on the relative cost of voluntary administration 
compared with a creditors' voluntary liquidation?  

This question provided for yes or no answers and produced 86.57% (58) affirmative 
responses and was used as a screening tool to set up Question 27. There were 67 
responses in total. 

Q27. In your experience, is a creditors’ voluntary liquidation: 

Table 4B.11 

Answer Number of 
responses 

Percentage of total 

Much less expensive than VA  31 50.82% 

Somewhat less expensive than VA 20 32.79% 

About the same cost as VA  2 3.28% 

Somewhat more expensive than VA 6 9.84% 

Much more expensive than VA  0 0% 

Can’t answer 2 3.28% 

61 respondents answered this question, with 83% stating that voluntary administration 
is more expensive than a creditors’ voluntary liquidation. There were also 12 general 
comments to the question, with some of those pointing out estimated increases in costs, 
such as ‘I would expect that VA will add from $15,000 more to the cost of a creditors’ 
voluntary liquidation’, and another response estimating that the administration process 
would add approximately $10,000 to a stand-alone creditors’ voluntary liquidation.  

Several comments noted that the comparison is challenging because the two 
procedures are very different, with a particular focus on reporting obligations and 
multiple meetings in administration generating a higher cost than a creditors’ voluntary 
liquidation, where meetings are optional and reporting obligations are lower than for the 
report to creditors. Another comment noted that a voluntary administration will often 
involve a trading entity that will be more expensive than shutting down the business if 
the company enters a creditors’ voluntary liquidation. However, one comment stated 
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that a creditors’ voluntary liquidation can be more expensive if there are recovery 
proceedings brought by a liquidator. The fact that most companies that enter voluntary 
administration end up in a creditors’ voluntary liquidation anyway was lamented by one 
respondent who noted that the period of administration can reduce financial resources 
available for a liquidator and hamper their ability to bring recovery proceedings.  

Finally, one of the comments noted that the cost structure of the two procedures is 
different because of the usual timeframes: 

‘VA costs are "front loaded" and a significant amount of investigation etc is done during the VA 
to form opinions for the s 439A report. Whereas, for a CVL the work is more spread out.’ 

Q28. Do you believe that for a company with liquidity or financial problems, there 
are advantages of appointing a voluntary liquidator over voluntary 
administration? 

60 respondents answered this question, with 78.33% (47 responses) agreeing and 
21.67% (13 responses) disagreeing. 47 responses gave reasons for their answer, 
although these were not matched with either a positive or negative answer, but rather 
listed as general comments. The most consistent theme revealed in the comments was 
one of the relatively lower cost for most creditors’ voluntary liquidations compared with 
a voluntary administration, although several responses stated that this also depended 
primarily on the nature of the business and not just the procedural requirements. This 
is consistent with the results raised in Question 27. Several comments suggested that 
a creditors’ voluntary liquidation is more appropriate where there are little prospects for 
saving the business, but a voluntary administration is more appropriate where a 
business can be saved because of the more extensive protections and flexibility given 
under Part 5.3A compared with creditors’ voluntary liquidations. One respondent 
commented: 

‘Where it is clear that the company's business can't be saved, the advantages are that the CVL 
process is simpler, quicker and less costly. However, where an opportunity to save or sell a 
business as going concern may exist, the VA process allows the flexibility to explore those 
opportunities within the framework of creditor approval.’ 

Another respondent noted: ‘there should exist a realistic prospect of reconstruction 
before embarking on the VA process’. Other comments stated that a creditors’ voluntary 
liquidation ‘required less up-front funding’ than a voluntary administration. As to why an 
administration may be more expensive than a creditors’ voluntary liquidation, one 
respondent noted: 

‘No immediate personal liability for the appointee. No "pressure" to provide a better return than 
liquidation. Reduced costs given less reports to creditors and only one meeting. Potentially less 
intensive investigation regime but at least with more time for responses in a CVL - contrast the 
VA statutory timeline upon the appointee's recommendation to creditors.’ 

It should be noted that the single meeting referred to in this comment were abolished in 
2017.640 

Another comment stated: 

‘The only advantages of liquidation for companies experiencing financial difficulty is if they do not 
wish to continue. However, the cost of a voluntary administration prohibits a lot of small SME's 
from availing themselves of that option and being able to continue to trade in circumstances 
whereby their financial position is not terminal.’ 

The theme of voluntary administration being usually too expensive for SMEs came up 

 
640 See former Corporations Act 2001 (Cth) s 509 (final meeting).  
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in several comments. The short timeframes in a voluntary administration also featured 
in several comments, such as: ‘time constraints in dealing with VAs - in most cases the 
financials cannot be relied on and there is insufficient time to bed down a real business 
analysis’.  

One comment noted that while a creditors’ voluntary liquidation may be a better choice, 
it’s not always possible due to disputes between shareholders that can prevent the 
appointment, while directors can appoint an administrator. Another reason for the 
preference for a creditors’ voluntary liquidation was given in several comments as 
directors leaving it too late to seek advice from an insolvency practitioner, such that the 
financial position of the company is so poor that there is little prospect of a restructuring, 
and a liquidation is the only viable option. 

Q29 Which of the following best describes your experience/views on voluntary 
administration for SME? For this purpose, a SME is defined as a business with 
less than 200 employees. 

• Not appropriate (6 responses - 7.23%) 

• Can be appropriate with the right company (64 responses - 77.11%) 

• Usually appropriate (13 responses - 15.66%) 

• Not sure (0 responses) 

There were 83 responses to this question, and 12 further comments. The responses to 
this question demonstrate support for the utility of voluntary administration for SMEs, 
although the overwhelming majority showed that the successful use of Part 5.3A is 
dependent on the company’s circumstances and not just on how well the provisions of 
Part 5.3A work. This is also the clear theme in the comments, which note that a voluntary 
administration is more appropriate if there are prospects for restructuring the business 
and sufficient funding to propose a DOCA with prospects of success. The potential for 
a recapitalisation or potential purchase of the business was also a factor in assessing 
whether an SME should use an administration or creditors’ voluntary liquidation. Finally, 
one respondent noted:  

‘VA's are now too costly for SME appointments. The reporting requirements are too onerous 
which leads to increased time and disbursement costs.’  

Q30 If you had a SME client (i.e. a business with less than 200 employees) that 
was insolvent or close to insolvency with $50,000-$150,000 in realisable assets, 
a viable business (assuming recapitalisation could be performed), no secured 
creditors and roughly $300,000 in unsecured debts, and you were going to 
recommend a formal insolvency appointment, what would your recommendation 
be: 

• Appoint a voluntary liquidator (12 responses - 14.63%) 

• A voluntary administration followed by a DOCA (50 responses - 60.98%) 

• Unsure (20 responses - 24.39%)  

There were 82 responses to this question and 25 comments. The majority of responses 
favouring a voluntary administration followed by a deed of company arrangement is 
consistent with comments in earlier questions that suggested a voluntary administration 
is only appropriate if there is potential for a DOCA.  

Many comments noted that a decision could not be made on such meagre facts. Some 
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comments noted that the nature of the assets would be important for this decision, not 
merely their projected value, for example:  

‘I would be happy to recommend VA assuming most of the realisable assets were NOT debtors, 
because the collection rate of debtors once a company is subject to any external administration 
is generally low.’  

The sufficiency of funding for the projected duration of the DOCA, and the effect of the 
administration and DOCA on key contracts were also a common theme in the 
comments.641 Other comments noted that other factors such as potential recoveries in 
liquidation would need to be assessed. Some also suggested that these facts might 
suggest an informal workout and only use a voluntary administration followed by a 
DOCA if a consensual workout could not be negotiated. Other comments stated that 
the level of support from key stakeholders such as essential employees would be an 
important consideration. 

Q31 In your opinion, would pre-packs (a sale negotiated prior to appointment) 
provide a more suitable procedure for addressing SME insolvency in 
Australia/NZ? For this purpose, a SME is a business with less than 200 
employees.  

There were 78 responses and 28 comments. Respondents were asked to choose 
between: 

• Yes (33 responses - 42.31%) 

• No (16 responses - 20.51%) 

• Unsure (29 responses - 37.18%) 

Several comments noted that pre-packs are already being undertaken in the Australian 
market, although they did not provide details on how this is being done. There was 
limited support for the UK pre-pack model, but more comments opposed such a 
procedure. One comment suggested that a pre-pack was only appropriate for a SMEs 
with less than 50 employees. There was some support for the ARITA pre-positioning 
proposal.642 One comment argued that it would be preferable to amend the CVL regime 
to better facilitate quick sales, and then leave voluntary administration for larger 
restructuring, again suggesting that Part 5.3A was not always appropriate for SMEs, as 
discussed in responses to earlier questions.  

Most of the comments suggested that regulation of pre-pack activities was needed to 
protect creditor interests and to address conflicts of interest with related party 
purchasers and appropriate scrutiny by an insolvency practitioner.  

One comment noted that a quick sale can already be undertaken in administration:  

‘I am troubled by the concept of agreements reached outside the scrutiny of creditors via the 
usual administrators' investigations and reporting regime. Further, the existing laws allow the sale 
of the business by an administrator and the duty on the administrator is different (and potentially 
less onerous) than that imposed on a receiver. In short, an agreement reached (in principle) prior 
to the appointment of an administrator can be reasonably quickly reviewed by the administrator 
and either effected or not depending on its merit. The idea of a pre-pack where the administrator 
is bound to perform a pre-agreed deal is troubling. What is the function of an administrator if not 
to critically consider such a deal?’ 

 
641 It should be noted that after the survey was undertaken Part 5.3A was amended to provide a 
measure of protection against ipso facto clauses but only during administration: Corporations Act 2001 
(Cth) s 451E. 
642 See ARITA, A Platform for Recovery 2014, available from www.arita.com.au. (viewed 11.8.21) 
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It is interesting to note that the introduction of Part 5.3B has put in place a system where 
the restructuring practitioner is not specifically responsible for making recommendations 
to creditors about the deal, aside from their opinion about whether there are reasonable 
grounds to believe that the company will be able to comply with the terms of the deal: 
see further [5.2.3].  

Q32. Would you support the introduction of a debtor-in-possession regime for 
SME (i.e. a business with less than 200 employees) insolvency in Australia/NZ? 
For this purpose, a debtor in possession regime involves management staying in 
control of the company while using one or more insolvency practitioners as 
advisors. 

There were 82 responses to this question, with 36 (43.90%) answering no, 27 (32.93%) 
answering yes and 19 (23.17%) answering unsure. The 14 comments provided were 
mostly against the proposal, noting that there were regulatory risks with leaving the 
debtor’s management in control of the company and expressed concern about creditors 
being vulnerable to abuse by the debtor. One comment noted that:  

‘there is already significant pre-insolvency structuring which is adverse to the position of creditors. 
As such, providing debtor in possession would only increase this grey/black area.’  

Another comment pointed out that such a proposal may not work because SMEs need 
advice, so a debtor-in-possession regime could only work if an independent supervisor 
were appointed. This point is also made in the interviews in Chapter 4C. 

Since the survey was undertaken, the Corporations Act was amended to introduce Part 
5.3B which is a debtor-in-possession regime for small businesses, with an independent 
liquidator as a restructuring practitioner who provides a degree of supervision and can 
terminate the procedure in certain situations. This is discussed in [5.2.3].  

Q33. In your experience, what role do government revenue authorities (such as 
the taxation office, office of state revenue) play in SME insolvencies (i.e. those 
involving businesses with less than 200 employees)? 

There were 82 respondents and 11 further comments. 

Table 4B.12  

Answer Number of responses Percentage of total 

A very helpful role 7 8.54% 

A moderately helpful role 23 28.05% 

Neither helpful nor unhelpful 34 41.46% 

A moderately unhelpful role 10 12.2% 

A very unhelpful role 7 8.54% 

Unsure 1 1.22% 

This table shows that 1 in 5 respondents believe that government revenue authorities 
have an unhelpful role in SME insolvencies, while 1 in 3 respondents believe that their 
role is helpful. This question did not specifically refer to the role of revenue authorities 
in voluntary administration and most of the comments referred to the role of the ATO in 
winding up. Several comments noted that the ATO could be more pro-active in chasing 
up unpaid tax earlier, such as: 

‘Quite often these statutory liabilities can be several years old and there are no assets available 
for unsecured creditors once an external administrator is appointed.’  



 

 134 

Another comment noted that the:  

‘ATO is often biggest creditor and are often uncommercial in their decision-making. they will 
support DOCA's with little scope for success and against recommendations or vote against viable 
DOCAs that are recommended. They are also unhelpful in relation to committees and fee 
approval.’  

This may be contrasted with two other comments: ‘in my experience, they are an un-
emotional and rational creditor’ and ‘they tend to be the largest creditors and therefore 
are useful participants on committees’. A similar diversity of views is presented in the 
interviews in [4C.3.6]. 

Q34. Do you have experience with contractual termination clauses (commonly 
called 'ipso facto clauses') posing significant problems for SME restructuring? 
For this purpose, a SME is a business that employees less than 200 employees. 

81 respondents answered this question with 51 respondents (62.96%) answering yes 
and 30 (37.04%) answering no.643 However, only 11 comments were provided. 
Responses noted that ipso facto clauses are common in building and construction 
industry, finance, IT, leasing and franchising contracts. One comment noted that they 
are not necessarily a major problem:  

‘…a regular occurrence in many contracts. They can be negotiated around but can mean the 
Administrator is negotiating with one hand tied behind his/her back.’  

This may refer to the fact that the counterparty who can use the ipso facto clause can 
use the threat of termination as leverage to get a better deal from the administrator. 
None of the comments suggested that ipso facto clauses are a major problem in 
restructuring, as one respondent noted that:  

‘the key problem is not ipso facto clauses but restructuring being undertaken so late that there is 
no longer a viable business.’ 

Q35. If you could recommend any changes to Australian law to better facilitate 
restructuring and rescue of SME in financial distress, what would you 
recommend? 

There were 47 respondents to this question, which required comments to be added. 
The comments were grouped under common themes: 

• Increasing flexibility (29 comments) 

• Reducing costs (11 comments) 

• Early intervention (10 comments) 

• Addressing abuse (8 comments) 

• The role of the ATO (4 comments) 

Some comments raised multiple issues and so were grouped under several themes.  

Increasing flexibility 

The 2 primary issues raised under this theme were to introduce protection against ipso 
facto clauses (11 comments) and to introduce a regulatory framework for pre-pack 
transactions (9 comments), including to reduce the independence requirements for 
insolvency practitioners so that they could be involved in more pre-appointment work. 
This is consistent with the support for pre-packs shown in answers to Question 31.  

 
643 The law was changed after the survey to provide some protection against ipso facto clauses during 
administration: Corporations Act 2001 (Cth) s 451E. 
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One comment suggested that the one-size-fits-all model for Part 5.3A was no longer 
appropriate and separate procedures for SMEs and large companies were needed. 
Further, one comment recommended that a low-cost procedure for SMEs be introduced 
that could be based on Pt IX of the Bankruptcy Act 1966 (Cth) without the need for a 
registered liquidator to undertake external administration, but rather have a debtor-in-
possession regime under the supervision of an accountant or a lawyer. This bears some 
similarity to the recently introduced Part 5.3B, which is discussed in [5.2.3]  

One comment suggested that the period of administration should be longer (for 
example, a default of 60 days). Two further comments argued that the rights of secured 
creditors should be curtailed during administration.  

Reducing costs 

Six comments advocated reducing red tape compliance costs, including reporting and 
meeting requirements. As one respondent wrote, there was a need to ‘reduce time being 
spent on basic non-value add activities - first meeting of creditors for example with little 
or no financial information’. Another respondent noted Part 5.3A would benefit from ‘a 
reduction in compliance costs and the introduction of virtual meetings and online 
engagement with stakeholders’. It should be noted that while the Insolvency Law 
Reform Act 2016 (Cth) reduced the need for meetings in creditors’ voluntary liquidation, 
it did not reduce meeting or reporting requirements for Part 5.3A.  

Early intervention 

Several comments argued that more needed to be done to encourage debtor 
management to seek advice earlier, where the prospects for a restructuring could be 
greater compared with waiting until the company was hopelessly insolvent, and a 
liquidation was the most likely outcome. Several comments linked this with the seeming 
lack of enforcement activity by ASIC in prosecuting directors for breaching their duties 
and insolvent trading actions, which resulted in a lack of urgency in appointing an 
insolvency practitioner to assist.  

Six comments suggested that insolvent trading laws needed reform to provide better 
incentives for directors to support businesses as they entered financial distress. Two 
years after this survey was undertaken the Corporations Act was amended to include a 
new safe harbour for insolvent trading that gives directors greater certainty during good 
faith restructuring, although the entry qualifications for the safe harbour are likely to 
exclude many SMEs who have poor internal record keeping and fall behind in paying 
employee entitlements.  

Addressing abuse 

The concerns raised under this theme involved the pre-insolvency advice industry, with 
calls for better regulation and increased court supervision. Related party voting in 
voluntary administration was also criticised. One interesting comment was that 
concerns about regulatory risks had caused insolvency practitioners to be overly 
conservative, which hinders optimal commercial outcomes.  

The role of the ATO 

The comments under this theme complained that the ATO could be uncommercial in its 
approach to voting and approving DOCAs. The comments also criticised the ATO for 
allowing tax debts to age over years before taking enforcement action, with the result 
that before a company entered external administration it could be burdened by 
significant aged debts that would make it difficult to engage in a restructuring.  
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4B.3 ACCOUNTANT’S SURVEY 

4B.3.1 Overview 

This survey comprised 8 questions and was sent to members of the Institute of 
Chartered Accountants Australia and New Zealand and to the small business practice 
group of CPA Australia. Although many members of these bodies may work in 
insolvency, there is no way to determine how many with these respondents as the 
survey was anonymous. There also is no way to determine how many recipients 
received the email invitation, although it is likely to be at least tens of thousands given 
the size of the two bodies.644 The survey received 421 responses, which would render 
the response rate very low. There is also no way to determine if the respondents were 
also ARITA members, and if so whether or not they completed the ARITA member 
survey so there may be doubling up of some respondents. While these are obvious 
weaknesses in the survey methodology, the survey results still provide a substantial 
number of responses, whose views can be contrasted with the ARITA member survey 
and against the semi-structured interviews presented in Chapter 4C.  

4B.3.2 The questions 

Q1 Do you regularly advise SME businesses on their tax and/or accounting 
affairs? For this purpose, a SME is defined as a business with less than 200 
employees. 

There were 419 responses to this question with 80.19% answering yes and 19.81% 
answered no. Those who answered no were then directed to Question 6 (which asked 
about how to determine if a company was insolvent).  

Q2 What do you generally advise businesses that are insolvent or look likely to 
become insolvent within the next 3 months? 

There were 324 responses to this question, with the following choices available 

A. To go and see an insolvency practitioner (247 responses - 76.23%) 

B. To go and see a lawyer (21 responses - 6.48%) 

C. Other (please specify) (56 responses - 17.28%) 

The ‘Other’ category included space for comments to explain. The comments revealed 
several common themes: 

• Consider further options (such as asset sales and/or informal workout with 
creditors), and get the company’s financial affairs (such as updating books and 
records) in order, before speaking to a lawyer and/or insolvency practitioner (24 
responses)  

• Recommend engaging a pre-insolvency restructuring/turnaround advisor before 
seeing either a lawyer or insolvency practitioner (8 responses) 

• The respondent was a qualified insolvency practitioner and so gave advice 
themselves (7 responses)  

• Both A and B (5 responses) 

 
644 The CPA had over 116,000 members in Australia in 2018: CPA Australia, Member Demographics, 
2018, https://content.cpaaustralia.com.au/-/media/corporate/allfiles/document/about/membership-
demographics-2019.pdf (viewed 1 June 2021). The CA ANZ had over 98,000 full members and fellows 
in 2018: CA ANZ, Annual Report 2018, p 4.  
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• The accountant would arrange a joint meeting with an insolvency practitioner (4 
responses) 

• The respondent had no experience with insolvent clients (4 responses) 

• Suggest closing the business down (2 responses) 

Many responses noted that it would depend on the exact circumstances. Several 
responses also noted that if the company was insolvent, it wouldn’t matter much what 
was done. One response noted that they would recommend appointing an 
administrator.  

Most of the responses demonstrate that accountants would seek to identify the 
company’s financial circumstances and then work with their client to try to stabilise the 
business before consulting key stakeholders (such as banks) in an attempt to rescue 
the business. Seeking an insolvency practitioner’s assistance was seen as a last resort. 
This shows that accountants see value in avoiding a formal external administration. It 
also shows that the financial prospects of the business are the major factor in deciding 
what should be done to assist the company and its business rather than the scope of 
the rules of Part 5.3A.  

Q3 How familiar are you with the voluntary administration regime under the 
Corporations Act? 

There were 326 responses to this question. There were 3 options for the answers: 

• Very familiar (73 responses - 22.39%) 

• Somewhat familiar (190 responses - 58.28%) 

• Not familiar (63 responses - 19.33%) 

While 80% of responses were familiar to some extent of the nature of voluntary 
administration, just under 20% were not familiar with it. The answers to Question 2 
showed that 76% of accountants surveyed would recommend their clients to see an 
insolvency practitioner if they were insolvent or likely to become insolvent within the 
next 3 months.  

Q4 In your view, does voluntary administration provide a useful mechanism for 
SME that are financially distressed to restructure their affairs? For this purpose, 
an SME is a business that employs less than 200 people.  

256 responses were received for this question, with 58.20% (149 responses) selecting 
yes, 25.39% (65 responses) selecting no and 16.41% (42 responses) selecting unsure. 
There were 56 comments which revealed several themes. The most prevalent theme in 
the comments was that voluntary administration is perceived to be too expensive for 
SMEs. As one comment noted ‘the VA process is usually expensive and can place 
additional financial burdens on an already struggling entity’. Another response noted 
that voluntary administration seemed to be ‘good for averting trading while insolvent but 
it seems the fees and decrease in asset values from the process worsen the situation’. 

Another concern raised in the comments was the perception that voluntary 
administration often leads to liquidation. One response noted ‘in my experience, the 
outcome of VA usually proceeds to liquidation, rather than turning the business around 
and allowing it to continue.’ Another comment explained: 

‘The system appears to be designed to destroy any business that approaches insolvency. Often 
the business needs a little time to restructure and recover and this is simply not available. Once an 
administrator is appointed, the end result is very rarely a good one for the business or for Australia.’  
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A similar concern was that directors often wait until the company’s business is terminal 
before appointing an administrator, as one comment explained:  

‘The continued failure rate of businesses that are restructured is very high - most of the time it 
takes a long time for directors to accept that they need to be proactive in dealing with a business 
that is tanking and by the time they see an insolvency practitioner it is too late.’  

A further comment stated that the ‘VA regime is a very useful regime; however, it does 
not promote early recognition of insolvency related issues, nor does it promote the idea 
of turnaround management and corporate improvement.’ Another comment noted: 

‘Currently I believe we do not have a ‘useful mechanism’ to restructure their affairs. At the stage 
we as tax advisers get involved it is often too late for any decisions or short-term actions to 
significantly change the state of affairs. It is like we come in after the damage is done to ‘sweep 
up the pieces’. These are not preventative actions.’ 

Another comment stated:  

‘Generally, the cost of doing a voluntary administration is prohibitive and in my experience once 
it gets to that stage the client has little choice/options and rarely has a good outcome. Typically, 
we see the best outcomes where action is taken pre-insolvency.’ 

The damage to goodwill was also pointed out as being a problem:  

‘Deeds of Company Arrangement (or like) work very well but they are very expensive to 
implement. often the business has a short issue with cashflow that will be able to be sorted out 
in time but the only option at the current time is VA. This kills a lot of businesses and has a 
significant ongoing impact on business owners which makes it a very unattractive option but the 
only one they have.’  

The one-size-fits all model was also criticised as one comment explained, ‘In my opinion 
it depends on the individual circumstances of the SME and the creditors. One size does 
not fit all.’ 

Q5 If you had a SME client (i.e. a business with less than 200 employees) that was 
insolvent or close to insolvency, with $50,000-$150,000 in realisable assets, a 
viable business (assuming recapitalisation could be performed), no secured 
creditors and roughly $300,000 in unsecured debts, and you were going to 
recommend a formal insolvency appointment, what would your recommendation 
be: 

• Appoint a liquidator (14 responses - 5.6%) 

• Appoint a VA (191 responses - 76.4%) 

• Not sure (45 responses - 18%) 

There were 252 responses and 50 comments to this question. The most consistent 
comment was to contact an insolvency practitioner. Other major themes in the 
comments were to consider an informal workout with creditors and to consider the 
attitude and capability of existing management. Another prevalent theme in the 
comments was that the costs of voluntary administration would be too high for this 
scenario. For example, one comment noted: 

‘The numbers look bad. What would the VA process cost? $50,000? What else does the business 
have going for it? How good is management? Can it do better if given another chance? I suspect 
the VA process is a waste of time and effort, so I would be tempted to go straight to liquidation.’  

A similar comment stated: 

‘If there were only $50,000 of assets the costs of administration and Deed Administration would 
be greater than that. Try to negotiate an informal deal with large creditors would be the 1st advice, 
VA/DOCA only if this failed.’  
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Another comment suggested that voluntary administration is usually not helpful for 
companies with such small asset bases:  

‘The costs of doing a VA restructure for a company of that size are prohibitive to a successful 
outcome. The client would also need working capital after the VA which would almost be 
impossible. The VA process is tied up with so much paper shuffling to protect the Administrators 
(because of all the regulations and litigation) that it has been unworkable for an SME.’ 

Several comments noted the prevalence of pre-appointment restructuring, with one 
comment stating: 

‘Before appointing an administrator I would try to restructure the business and then enter into a 
DOCA with the shell. Otherwise, the potential for failure is too high, this is mostly because the 
expense and the damage that the administration process does to the marketplace of a business. 
Much better avoided.’  

A different perspective on this last comment was made in another comment, which 
stated ‘the problem is that phoenixing has generally already occurred and after the VA’s 
fee there is zero left’. From one perspective, pre-planning a voluntary administration by 
restructuring the business before appointment can help to lower the costs, while from 
another perspective, the pre-appointment restructuring might represent phoenixing.  

One comment suggested that insolvency practitioners are too conservative in taking on 
voluntary administrations due to personal liability and, at least in their opinion, this leads 
to more liquidations than would otherwise be the case:  

‘As an administrator has to take on the liabilities themselves, they will 90% of the time move to 
liquidate not administer because of liability and there are no protections for them. Hence, the 
viability of the business has to be beyond doubt which is a difficult test to establish.’  

The comment that there must be strong prospects to save the business in order to justify 
the cost of voluntary administration is consistent with comments in the survey of ARITA 
members discussed above.  

Q6. How do you determine whether a business is insolvent or likely to become 
insolvent in the next 3 months? 

There were 315 responses to this question, all of which were recorded as comments. 
The vast majority of comments noted that the test for insolvency is based on the cash 
flow. That is, can the company pay its debts as and when they become due and 
payable? Other common answers said to look at the balance sheet, or to look at both 
the balance sheet and the cash flow analysis. Many answers listed financial ratio 
analysis as a way to determine insolvency, with the current ratio (current assets divided 
by current liabilities) most often listed.  

Many of the answers noted that the context of the business was important, such as the 
level of support from shareholders and major creditors, the realisable value of the 
assets, longer-term liabilities (such as employee entitlements), prospects of new 
finance, age of debts, movement of stock/progress on work-in-progress and ultimately 
addressing what caused the company’s financial distress in the first place. One 
comment stated ‘this is not a straight-forward question. Solvency is often not an 
absolute as it can depend on many factors with varying degrees of likelihood’ and 
another explained that ‘this is not as easy as it looks in the textbooks!’ 

Many answers noted that the courts have listed various indicators of insolvency that 
could be used to assess whether the company is insolvent. A stark comment on the 
practical impact of insolvency was this comment: ‘is debt strangling the business?’  

Several answers noted the importance of high quality and reliable financial records and 
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forecasts, as one comment noted that the ‘best tool is a cashflow forecast. One would 
hope the client relationship was such that there would be more than 3 months warning.’  

The answers to this question demonstrate that of the accountants surveyed in this study, 
more than 300 of them had a clear understanding of both the practical and legal tests 
for assessing solvency and insolvency. In fact, only one respondent to this question 
explained that they did not know how to assess insolvency. Another comment was made 
by an insolvency practitioner, who explained ‘if they've called me, it's insolvent! No one 
calls an Insolvency Practitioner early!’  

Q7. If you were going to recommend a SME seek the assistance of an insolvency 
practitioner, how would you make your recommendation? For this purpose, a 
SME is a business that employs less than 200 people. 

This question produced 332 responses under the following categories: 

Table 4B.13 

Answer Number of responses Percentage of total 

I have a contact list of 
insolvency practitioners 
that I refer clients to 

256 77.11% 

I have a referral agency 
that I work with 

12 3.61% 

I would consult with my 
professional body 

22 6.63% 

I would consult ARITA 5 1.51% 

Other (please specify) 37 11.14% 

The responses to the ‘Other’ category mostly noted the fact that the respondent was an 
insolvency practitioner or worked in a firm that had insolvency practitioners on staff. One 
response stated that they would search the internet for an insolvency practitioner and 
several stated that they would talk to colleagues to find an insolvency practitioner.  

Q8. If you could recommend any changes to Australian law to better facilitate 
restructuring and rescue of SME in financial distress, what would you 
recommend? For this purpose, a SME is a business that employs less than 200 
people. 

This question received 208 responses. The major themes from the responses were as 
follows: 

Simplification  

The complexity of the law was raised as a barrier to stakeholders because it required 
legal advice which added to the cost of the procedures. One comment requested that 
the reliance on lawyers and the courts needed to be reduced. Another comment 
complained that the real problem was the excessive compliance burden placed on small 
businesses, which distracted them from focussing on their actual business.  

The process for approving fees was cited by some responses as being overly complex, 
with a request to allow a simpler way to replace insolvency practitioners if they charge 
what are considered to be ‘unreasonable fees’.645 

 
645 It should be noted that changes to the law in 2017 provided an easier way for creditors to replace 
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Reduce costs and the compliance burden 

There was a broad perception that the cost of insolvency and restructuring procedures 
was too high for SMEs. While most of the responses did not specifically refer to 
voluntary administration (or any other form of external administration), concerns about 
costs being too high for SMEs is consistent with the answers to earlier questions and to 
responses in the ARITA member survey. One comment explained that there was a need 
to ‘reduce the unnecessary regulatory paperwork, simplify the process and the report’, 
which could refer to the report to creditors.  

One comment noted that the ‘compliance costs are grossly excessive, resulting in no 
return to creditors in most cases’. It was interesting that this same answer also 
suggested adding a further cost of requiring an independent valuation of the business 
where a related party proposes a DOCA. Another comment suggested that reducing 
the personal liability of administrators could assist with lowering costs. One related 
comment was that there was a market perception that larger firms were necessarily 
provided better quality services, but this also involved higher fees. The following 
comment is representative of the answers to this question that raised costs and fees as 
an issue: 

‘The current cost of a VA is currently excessive. VA are asking a minimum of $30,000 just to 
open a file. In most cases the subject company or its' directors simply do not have sufficient 
liquidity to enter this first step. Consequently, many companies that may benefit from a VA are 
forced into liquidation. The calling of a creditors meeting and the presentation of the directors’ 
report of affairs should not cost a minimum of $30,000. There should be a statutory cap put on 
cost the 1st meeting of creditors to enable creditors to evaluate the preliminary prospects of a 
Deed of Company Arrangement being approved prior to an Administrator committing substantial 
costs in the evaluating a company’s current position and prospects.’ 

Capping the fees that administrators can charge was another suggestion raised in 
several comments. Another comment suggested a government review of administrator 
fees be undertaken. One respondent suggested limiting fees to a proportion of the 
assets of the company, explaining ‘I have witnessed insolvency firms in a fee feeding 
frenzy on appointment’.  

It must be noted that rescuing an insolvent or financially distressed business may 
require the use of a range of professional advisers such as lawyers, accountants, 
auctioneers, investment bankers (particularly for larger companies) and none of these 
professions are asked to cap their fees or limit their fees to a percentage of the assets 
or returns to creditors. Insolvency practitioners are highly trained and highly regulated 
professionals who are required to undertake a broad range of activities and 
investigations, many of which add nothing to the returns to creditors and are required 
by law simply to serve the public interest.  

The broad range of comments about the cost of voluntary administration suggest that 
accountants believe that administration costs are too high, in part because of the fees 
charged by administrators. As data provided in [4C.3.1] reveals, there are different 
factors that contribute to the cost of running a voluntary administration, including trade-
on costs, payments to key suppliers, increased reporting obligations and compliance 
costs compared with creditors’ voluntary liquidation. It is not just the fees that 
administrators charge that makes voluntary administration too expensive for some 
businesses. The introduction of Part 5.3B was aimed at addressing these concerns by 
limiting appointment fees to a fixed fee and limiting fees for supervising a restructuring 
plan to a percentage of creditor returns. As discussed in [5.2.3], these features of Part 

 
insolvency practitioners: Insolvency Practice Schedule (Corporations) s 90-35.  
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5.3B are open to criticism.  

Introduce a SME procedure 

The cost of administration was seen as being particularly problematic for SMEs. As one 
comment noted:  

‘Cost of administration is prohibitive in most cases. Unless the SME has strong cash reserves or 
large receivables to enable the costs of administration to be guaranteed my experience is that 
Administrators will not take an appointment and liquidation is the only option.’ 

Part 5.3A provides a one-size-fits-all model that may involve compliance costs, 
including the fees of administrators to undertake the compliance work, that many/most 
SMEs cannot afford to pay.  

One response suggested expanding the farm debt bank mediation process to include 
all SMEs. This response also noted that there needed to be an improvement in the 
financial management capability of many SME managers/owners. Several other 
comments noted that SME managers needed better financial education. These themes 
also arose in the interviews in Chapter 4C. 

One response specifically recommended an SME version of Part 5.3A be introduced, 
although no details as to how this would work were provided. Another comment 
suggested that it was not only voluntary administration that was too expensive for SMEs, 
but in fact ‘all forms of administration are far too costly for SME's to successfully 
navigate through and take all decision making and responsibility from the owners.’ The 
taking away of management power from SME directors (and who are often also 
shareholders in the company) would seem to discourage some directors from 
appointing an administrator earlier in the decline curve and has recently been addressed 
in the new Part 5.3B regime. 

A novel idea proposed the establishment of a government website to act as a 
clearinghouse on insolvency and restructuring options for SMEs, with clear explanations 
of different options and lists of advisers and liquidators in each state. This could be a 
role for ASIC or perhaps the Australian Small Business and Family Enterprise 
Ombudsman.  

Provide more flexibility such as a moratorium/DIP procedure 

There was broad support for a debtor-in-possession procedure, with simpler and 
cheaper processes noted as a requirement to support such a model. Several comments 
noted the US Chapter 11 procedure as an example, although this has been shown to 
be ineffective for SMEs in several studies, which prompted a cut-down version of 
Chapter 11 to be introduced for SMEs during 2020.646 A stand-alone moratorium was 
recommended by several responses. Protection against ipso facto clauses was also 
mentioned.647 

The comments under this theme also revealed a demand for insolvency practitioners to 
undertake more pre-appointment work, which would require changes to the existing 
independence requirements. The need for better regulatory guidance to facilitate pre-
packs was raised in several comments. This was also raised in the interviews in 
[4C.3.12]. 

 
646 See for example, American Bankruptcy Commission, ABI Commission to Study Chapter 11: Final 
Report, 2014, Ch VII which led to the introduction of a special SME version of Chapter 11 bankruptcy, 
see 11 USC Title 11 Subchapter V.  
647 This was implemented by amendments in 2018: Corporations Act 2001 (Cth) s 451E. 
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Encourage early intervention 

A frequent concern across both the ARITA and accountant surveys has been that 
directors leave it too late to seek out assistance to deal with the company’s financial 
problems. As one response in this survey explained: 

‘It's not the law that is at fault, it is more the attitude of business owners who will hang on as long 
as possible. For example, they think they will survive, things will improve, the public 
embarrassment etc are all reasons.’ 

One suggestion was that directors should be required to provide more regular periodic 
reporting (e.g. every 6 months) to highlight problems with the business earlier. Other 
suggestions focussed on increasing director and manager education and providing 
directors with greater protection during good faith restructuring efforts. Requiring 
directors to give stronger solvency declarations was also suggested, provided that 
directors were given more education about how to assess solvency.  

The amendment of insolvent trading laws to provide a moratorium was a frequent 
comment in the responses. As one respondent noted there was a need to provide ‘more 
time to do a workout where directors are not personally exposed’. To a certain extent, 
this concern has been addressed by the safe harbour reforms that were introduced in 
2017.648 At the SME end of the market, the recently introduced Part 5.3B provides a 
debtor-in-possession moratorium period. A lack of appropriate management skills to 
manage a turnaround was cited in several responses as needing further government 
support, through training programs and the provision of cost-effective advice. As one 
respondent noted that: 

‘many SME owners fail because of poor management skills. They know how to make candles 
but cannot run the business of candle making. Easing their financial issues does not get to the 
root of the issue, which I see as education of SME owners.’  

The provision of cost-effective advice before the company became financially distressed 
was also cited as being important for improvement of restructuring outcomes, as one 
respondent noted the need for: 

‘a level down from having to use qualified practitioners. Opportunity for other advisors to give 
limited advice, or better trained to know what advice can give. Some govt assistance perhaps to 
business in those first stages - as a lot of the time it is too late when it goes to administration. To 
encourage a business to seek early advice confidentially would help.’  

Another comment stated that the ‘difficulty is that businesses get to the point of no return 
before seeking help. Not sure how to fix that as their tax agents/accountants probably 
should provide the advice in the first instance.’ The interviews in Chapter 4C (at 
[4C.3.2]) revealed a concern that many small business accountants are either reluctant 
to provide advice on insolvency and restructuring or that directors are reluctant to pay 
for that advice, and accountants and tax agents are mostly used just for tax compliance 
and book-keeping work.  

Better enforcement, particularly around phoenix and pre-insolvency advisors 

A lack of funding for insolvency practitioners to investigate and take action against 
breaches of the law was cited in several comments as being a major problem, such as 
‘more funding and resources needed to follow up shonky operators’.  

 
648 Corporations Act 2001 (Cth) s 588GA. 
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One response called for the government to ‘penalise directors if they do not seek help 
and do not take advice’. This also supports the earlier theme of the need to promote 
early intervention to provide a better chance of saving the business. Increased director 
banning by ASIC was suggested as one way to deal with repeat offenders in phoenix 
activity.  

The role of secured creditors 

Several comments raised the perceived need for banks and major financial institutions 
to be more flexible on their penalties, fees and charges and to give more time to debtor 
companies to restructure before enforcing their security interests. For example, one 
comment suggested ‘changes to prevent financial institutions putting solvent companies 
into insolvency administrations for "technical" reasons.’  

These types of comments stand in contrast to comments in the interviews discussed in 
[4C.3.8], which were undertaken 4 years later in 2019, which state banks are offering 
more flexibility when dealing with financially distressed corporate debtors. 

One comment suggested the moratorium in administration should be stronger against 
secured creditors. Another comment raised the possibility of encouraging greater 
competition for business lending, particularly to the SME sector recommending ‘more 
innovation around alternative sources of funding – e.g. traditional bank lending is 
problematic for struggling SME's, particularly new start-ups.’ 

Changing the role and powers of the ATO and other tax authorities 

Statutory penalties and interest were the main points raised in comments under this 
theme, with some suggesting that penalties be reduced or removed altogether to give 
businesses a better chance to recover and therefore repay the tax owed in full. One 
comment noted ‘ATO is still killing off SMEs. Payment plans whilst still charging the 
usury interest that they charge is deadly.’ Another comment raised concerns with how 
PAYG payments were handled:  

‘The PAYG Instalments catch-up system needs to be revised. This kills the cashflow of 
businesses in the form of keeping up with the payments and the related costs of doing so.’  

The use of Director Penalty Notices was stated as being a problem for restructuring 
efforts, with some pushing for their abolition and others suggesting that they are too 
inflexible and force some viable companies into insolvency to avoid personal liability. 
Another recommendation was to make the ATO open to renegotiating debts, not simply 
rescheduling debts through payment arrangements.  

The cost of complying with state taxes, including stamp duties and penalties for payroll 
tax was cited as an impediment on restructuring, particularly for SMEs, as the amounts 
owed could be in the tens or even hundreds of thousands of dollars.  

Novel ideas 

There were several novel ideas proposed, such as: 

• Mandatory long-term repayment plans with only a simple majority in value of debt 
needed for approval. 

• Several comments suggested a procedure based on the personal insolvency 
agreement (PIA) under Part X or debt agreement under Part IX of the Bankruptcy 
Act 1966 (Cth). 
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• A new insolvency review authority (such as a specialist insolvency tribunal) to 
review restructuring proposals to ensure that minority creditors are adequately 
protected. 

• Increasing the use of mediation for insolvency disputes to reduce the need for 
court intervention. 

• The government to provide free or subsidised financial counselling for 
businesspeople. 

There were also many responses (34) that said they had no recommendations, were 
unsure or did not know enough about insolvency law to comment. Only one response 
said they had no recommendations because they believed the current law worked 
‘pretty well’.  

4B.3.3 Conclusion 

The two surveys conducted in mid-2015 of ARITA members and business accountants 
provide a broad range of opinions about how voluntary administration works, how 
expensive it is, what works and what does not work in voluntary administration, and how 
it compares with creditors’ voluntary liquidations. The results of these surveys provide 
an important snapshot of stakeholder views of Part 5.3A immediately before reforms 
from the Insolvency Law Reform Act 2016 (Cth) and the introduction of the insolvent 
trading safe harbour for directors in 2017 and the protections against ipso facto clauses 
in 2018, and most recently, the small business restructuring procedure in Part 5.3B.  

The views expressed in these anonymous surveys suggest that Part 5.3A is perceived 
to be generally too complex and expensive for SMEs. The compliance burden and 
extensive personal liability imposed on administrators appear to contribute to the cost 
structure of Part 5.3A. This is a view that is tested in the interviews with stakeholders, 
which are discussed in Chapter 4C.  
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CHAPTER 4C: INTERVIEWS 

4C.1 INTRODUCTION 

The material examined in Chapters 4A-4C all seeks to provide a rich picture of how Part 
5.3A works in practice. Chapter 4A provided a descriptive statistical study of voluntary 
administrations from 1993 to 2018 to gain insights into what the common features of 
administrations might look like. Chapter 4B presented surveys conducted in 2015 from 
accountants, insolvency practitioners and lawyers on their views comparing voluntary 
administration with creditors’ voluntary liquidation, particularly through the lens of 
MSME insolvency and restructuring. The surveys were completed before several major 
law reform initiatives in 2017 and 2018, including the directors’ safe harbour from 
insolvent trading liability,649 the protection, including for companies in voluntary 
administration, against ipso facto contract termination and variation clauses650 and 
before the reshaping of the regulatory framework for insolvency practitioner regulation 
by the Insolvency Law Reform Act 2016 (Cth).  

This chapter presents the results of 40 interviews with senior professionals regularly 
involved in voluntary administrations, with interviews conducted in 2019. The interviews 
covered a broad range of topics, but ultimately sought to answer the question of whether 
the stakeholders believed that Part 5.3A was a success in achieving its objectives. The 
responses revealed many differences in the views of practitioners working with MSMEs 
compared to those working primarily with large companies. However, the majority view 
was one of strong support for the flexibility of voluntary administration, although noting 
that there may be some elements of the procedure that could be amended to better 
promote an optimal corporate rescue regime.  

4C.2 INTERVIEWS 

4C.2.1 Overview 

A total of 40 semi-structured interviews were conducted in 2019, with participants sent 
a list of sample open-ended questions (such as ‘what’s your view on debtor-in-
possession regimes?’) prior to the interview to enable them to gauge the scope of 
possible questions.651 They were advised that they did not need to prepare or read 
anything in advance of the interviews and it was simply a discussion on their experience 
with voluntary administration. The interviewees were asked about what types of matters 
they had been involved with, as well as their views about how well Part 5.3A worked 
and whether there were any aspects of voluntary administration that could be reformed 
to better facilitate its use as a corporate rescue regime. The goal was to gather data 
that would assist in answering the thesis research questions outlined in Chapter 1. The 
interviews provide a richer and more up to date source of data to compare with the data 
collected in the surveys discussed in Chapter 4B, which were undertaken in 2015, 
although it must be noted that the interviews occurred prior to the COVID-19 pandemic 
and the views of interviewees may have changed since 2019. Comments from several 
interviewees following their reviews of the interview transcripts in mid-2021 suggest that 

 
649 Corporations Act 2001 (Cth) s 588GA.  
650 Corporations Act 2001 (Cth) s 451E. 
651 The interviews were conducted following human ethics clearance being granted by the University of 
Adelaide’s Human Research Ethics Committee in mid-2019, with clearance lasting until 2022: HREC 
clearance number: H-2019-079. 
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they stand by their comments in 2019.  

The 40 interviewees were divided into four groups, each consisting of 10 members: 

- lawyers 

- insolvency practitioners 

- creditors 

- turnaround managers/directors’ advisors 

The subjects for interviews were selected in several ways. First, the candidate invited 
potential interviewees from his professional network via email (using the HREC 
approved email invitation and participant information sheet). This was sufficient to 
obtain 10 senior insolvency lawyers and 10 insolvency practitioners. The groups of 
turnaround advisors and creditors were also drawn in part from the candidate’s 
professional network. The candidate also identified potential interviewees on 
LinkedIn.com using keyword searches and sent several email invitations that resulted 
in acceptances for interviews, with approximately 10 other invitations either not 
responded to or declined on the basis that they ‘did not work with insolvent companies’. 
Lastly, several interviewees made inquiries to their networks via email on the 
candidate’s behalf and this resulted in several creditors agreeing to be interviewed in 
order to meet the goal of 10 creditors.  

The interviews were conducted in person in the second half of 2019 in the offices of the 
interviewees in Sydney’s CBD. A small number of interviewees were based in 
Melbourne, Brisbane or Adelaide and those interviews were conducted over Zoom. 
Despite the CBD location of the interviewees, several indicated that they regularly work 
with companies based in rural and regional Australia.  

The topics covered in the sample open-ended questions distributed in advance of the 
interviews included asking for their views on: 

- the nature and duration of their experience in insolvency and restructuring  

- how Part 5.3A works in MSMEs and for large companies 

- the cost of voluntary administration 

- creditor engagement with voluntary administration 

- the quality and format of information provided by administrators to creditors 

- the effect (if any) of recent law reforms relating to the safe harbour for insolvent 
trading and protections against ipso facto clauses in contracts 

- the role and powers of secured creditors  

- the prospects for a debtor in possession regime in Australia. 

Some of the interviewees had experience with restructuring laws in other countries, 
including in the United Kingdom, the United States and across Asia, and this was 
discussed in several interviews.  

The duration of the interviews varied between 25 minutes to over 1 hour. The interviews 
were recorded, with the prior written permission of interviewees, and verbatim 
transcripts were produced using automated transcription services.652 The transcripts 
were then revised for accuracy by the candidate. The revised transcripts were sent to 

 
652 NVivo Transcription and Otter.ai transcription. 
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the interviewees to check for further revisions, exclusions or to allow for withdrawal of 
their consent (as specified in the ethics approval letter). Several interviewees amended 
their transcripts or provided further clarifying comments on certain aspects of their 
transcripts. No interviewees withdrew their consent to participate in the research. The 
transcripts were anonymised by removing references to names or firms that the 
interviewees had worked for. Several interviewees referred to large and well-publicised 
administrations, particularly Network Ten and Arrium (two of the largest voluntary 
administrations in the past 20 years) and these comments were retained as they did not 
allow for identification of the interviewee or their firm.  

The interview transcripts were then analysed using several rounds of deductive coding 
through the NVivo software package to identify common themes, useful quotes, and 
points of interest. The themes arising from the NVivo analysis are discussed below. The 
richness of the data collected is preserved through the use of direct quotes and 
paraphrasing in this chapter. The draft of this chapter was sent to the interviewees to 
give them an opportunity to modify their quotes or withdraw consent prior to examination 
of the thesis.  

4C.2.2 Experience of interview subjects 

The pool of potential candidates for interviews was selected at a minimum of 10 years 
to ensure that interviewees were senior professionals who had experience both before 
and after the major changes to Part 5.3A that commenced in 2018 were introduced.  

The interview pool had extensive experience in insolvency and restructuring matters, 
with a mean experience level of 25 years and a collective experience of over 900 years. 
The most experienced interviewee had over 43 years’ experience in insolvency and 
restructuring. Several interviewees had experience with insolvency and restructuring 
prior to the introduction of voluntary administration and were able to offer comments on 
the introduction of Part 5.3A and how it compared with the practice of the former law. 

The interviewees came from a broad range of practices, with most working in large 
professional services firms or financial institutions, some working in boutique advisory 
firms and some working as sole practitioners. Many of the interviewees had worked in 
multiple firms, both large and small. One of the first questions asked about whether the 
majority of companies in financial distress653 that the interviewee had worked with were 
small and medium sized or large. Almost all indicated that their experience had covered 
both small/medium and large matters, although these answers frequently indicated 
starting with one size of matter (usually small) and then moving to another (usually 
large). Some interviewees queried how the candidate defined small, medium and large, 
with the answer given that the ABS definitions used in the Australian Industry statistical 
report being adopted.654 Several interviewees had worked primarily with medium and 
large sized companies in large professional services firms but had recently worked with 
small companies after they’d joined boutique practices or become sole practitioners. A 
small number of lawyers indicated that they mostly dealt with large companies. Several 
lawyers, insolvency practitioners and creditors had worked on what might be called 

 
653 This was selected on the basis that the company was likely to be a candidate for a corporate rescue 
through administration. 
654 This is based on numbers of employees, with micro being 0-4 employees, small being 5 to less than 
20, medium being 20-200 and large being above 200 employees: ABS, 81550 Australian Industry 2018-
2019, May 2021. Some interviewees noted that this would not suit some business, such as mining 
projects or financial services businesses that might have small numbers of employees but cover large 
assets and debts. For a discussion of how to define small business see Riz Mokal et al, Micro, Small 
and Medium Enterprise Insolvency: A Modular Approach (Oxford University Press, 2018). 
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mega-administrations, involving thousands of creditors and billions of dollars in assets 
and debts.  

The breakdown of experience for each group is as follows:  

Lawyers 

The lawyers’ average experience was 25 years in insolvency and restructuring, with the 
range of experience levels between 15-35 years. All of the interviewees were either 
partners or principals in their firms or worked as sole practitioners.  

Insolvency practitioners 

The insolvency practitioners interviewed were all registered company liquidators 
working in either large or medium-sized national insolvency firms, professional services 
firms or sole principal advisory firms. The average experience level was 28 years in 
insolvency and restructuring, with the range of experience levels between 15-40 years. 
All of the interviewees were at the level of partner, principal or director in their firms. 

Creditors 

The creditors came from diverse backgrounds, with some working for large institutional 
creditors who are regular participants in voluntary administrations, some occupied 
senior credit management roles in large commercial banks, and others worked for 
alternative institutional lenders (distressed debt and private equity funds). The average 
level of experience in insolvency and restructuring was 21 years, with the range of 
experience between 10-43 years. 

Turnaround advisors/director advisors 

This category of interviewees covered professionals who either worked as turnaround 
advisors or turnaround managers (including interim CEO, CFO and Chief Restructuring 
Officer roles) as well as those who primarily advised directors on restructuring options. 
There was a degree of fluidity between these different roles, with most taking on 
different roles depending on the client. Some were also registered liquidators and had 
experience working as voluntary administrators and some were also lawyers but who 
primarily worked advising directors. The average experience level was 24 years in 
insolvency and restructuring, with the range of experience between 15-34 years.  

The next section examines the responses given to the semi-structured interview 
questions and the general comments and suggestions given by the interviewees. Not 
all questions were asked of every interviewee, and so the data is presented according 
to the major themes that arose from the deductive coding process of reviewing the 
interview transcripts through NVivo.  

4C.3 INTERVIEW RESPONSES 

4C.3.1 THE COST OF ADMINISTRATION 

The interviewees were all asked whether they believed that Part 5.3A was too expensive 
for some companies. The majority of responses were that the procedure is sometimes 
too expensive for some MSMEs, although the cost of the procedure overall was not too 
high or unreasonable, and it was scalable to be able to deal with both small and large 
companies. There were also a small number of responses that rejected the notion that 
Part 5.3A was too expensive at all. Several interviewees with international experience 
stated that they believed Part 5.3A was good value for money compared with other 
regimes such as Chapter 11 restructuring in the United States.  
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Most of the responses that stated the procedure was too expensive explained the 
reason being that many of those businesses had low asset values and were better off 
being put into liquidation because the nature of their business assets would not benefit 
from the moratorium in Part 5.3A. There is a common saying in insolvency circles that 
‘a doctor cannot help a patient who is dead on arrival at the hospital’ and this was 
echoed in many of the interviews. The particular features of MSMEs, including whether 
the procedure is generally suitable for them, even aside from the cost of the procedure, 
is discussed further below at [4C.3.2].  

The interviewees were asked what contributed to the cost of administration, and why it 
seemed (from what they were saying) that voluntary administration was more expensive 
than a creditors’ voluntary liquidation. The responses from insolvency practitioners 
explained that the two procedures are completely different, with a liquidator usually 
closing the business and selling the assets compared with the task of trying to save the 
business in voluntary administration. The detailed report to creditors and multiple 
creditor meetings in Part 5.3A were also noted as being more onerous than the 
procedures in a creditors’ voluntary liquidation, particularly as they must be undertaken 
within a shorter timeframe than a creditors’ voluntary liquidation.655 It was frequently 
stated that an administration required greater resources than a creditors’ voluntary 
liquidation, which increased the cost. As one insolvency practitioner explained, the 
liability concerns that necessitated monitoring during a trade-on and the time intensive 
nature of Part 5.3A may require more senior staff be used in administration than some 
of the tasks in a creditors’ voluntary liquidation, which would increase the staff cost of 
the procedure. The dominant view seemed to be that it was not so much the procedures 
in Part 5.3A that made it unsuitable as being too expensive, but the financial position 
and prospects of the particular company that may not suit the features of voluntary 
administration.  

Several interviewees noted that the costs of administration can be higher where there 
is a need to seek court approval for extending the convening period, seeking limits on 
personal liability or dealing with creditor disputes about the administrator’s right to deal 
with assets subject to PPSR security registrations. Several interviewees suggested that 
the introduction of an expert industry panel to arbitrate on disputes in insolvency and to 
grant extensions of time could be a cheaper and more effective model than relying on 
court orders.  

Some creditors believed that the personal liability of administrators added to the cost 
because, in their view, administrators would charge more for an administration than a 
liquidation to compensate for taking on additional liability risk. However, as discussed 
below at [4C.3.7], several insolvency practitioners explained that jobs with high liability 
risks were more likely to be either declined or recommended for a creditors’ voluntary 
liquidation rather than an administration.656 This means that the higher cost of 
administration compared with a creditors’ voluntary liquidation was driven not simply by 
liability concerns, but by the increased work required to complete an administration. 
However, liability concerns could mean that more senior staff are involved in an 
administration which would increase costs. One creditor opined that voluntary 
administration was only useful if a trade-on of the business was anticipated, saying ‘if 
there wasn’t a trading business, why would you be going into a voluntary administration? 
If there is a trading business, then it’s going to cost more.’ Other factors such as the 

 
655 This was also stated in the responses to Questions 19 and 27 in the ARITA member survey reported 
in Chapter 4B. 
656 This was also raised in the Accountants Survey discussed in Chapter 4B (Question 5): [4B.4.2]. 
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availability of information and the degree of help provided by directors and employees, 
as well as the location of the business and the standard regulatory cost for running that 
type of business (such as mining, financial services and aviation businesses) were all 
factors that contributed to the cost. As one insolvency practitioner explained ‘but that’s 
why we call them icebergs, you only know 10% of the information when you get 
appointed and you find out the other 90% later on, and it’s usually not good either.’  

Several interviewees stated that, in their experience, administrations would cost a 
minimum of $30,000 or more, with extra for a deed of company arrangement and more 
if the business continued to trade. One turnaround advisor, who was a registered 
liquidator, explained that their cheapest appointment was $80,000, and it was regularly 
more than $100,000.657 While most interviewees were comfortable with these estimates, 
several insolvency practitioners and creditors noted that they had seen administrations 
done for $10,000-$15,000. One turnaround advisor noted that many insolvency 
practitioners appeared to under-quote when speaking to directors, so as to secure 
appointments. Several turnaround advisors and insolvency practitioners noted that 
effective pre-planning before an administration appointment could help contain the 
costs of the procedure, although also noting that the ability to do such pre-planning work 
was also constrained by independence guidelines from ARITA and the courts.658  

The levels of administrator remuneration were raised by several creditors as 
contributing to the cost in a problematic way. Chief among the complaints was the fact 
that administrators typically charge on a time-based system. As one creditor said:  

‘it’s such a weird system because they get paid the longer they drag it out…They get paid first 
and are just taking their fee, there is no incentive for these guys to do it right…all they are trying 
to do is keep money flowing in for themselves.’  

Such a comment does not take into account the fact that creditor approval is required 
for the administrator’s remuneration and there are mechanisms for creditors (or ASIC 
or the Court) to undertake a formal review of fees.659 However, as one lawyer noted, if 
creditors refuse to approve fees then the administrator will go to court to seek approval 
and then charge the cost of doing so as a disbursement which will increase costs.  

One creditor, who works in distressed debt and private equity, suggested that it would 
be preferable if administrators were paid a success fee for completing a restructuring 
transaction, rather than being paid on a time basis and pointed to similar arrangements 
in some foreign restructuring jurisdictions, such as in Chapter 11 in the United States. 
One insolvency practitioner noted that their firm would charge different rates depending 
on who the debtor or client was, with lower rates for small companies and fixed rates 
for certain clients such as the ATO or major creditors. Another insolvency practitioner 
stated that their firm was doing more fixed or capped remuneration work, but ultimately 
it depended on what the creditors wanted because ‘across the board people are 
shopping around now…I think the laziness of time-based fees has disappeared.’ One 
lawyer stated that ‘people are pretty flexible and will do flexible fee agreements’.  

One development that was mentioned by some insolvency practitioners and lawyers as 
a response to cost and liability concerns was the use of a licensing arrangement, where 
the owners of the business receive a licence from the administrator to continue running 
the business and agree to meet the costs of doing so. Several insolvency practitioners 

 
657 The Accountants Survey discussed in Chapter 4B (Question 5) noted that administrations regularly 
cost more than $50,000: [4B.4.2]. 
658 This was also mentioned in the Accountants Survey in Chapter 4B (Question 5): [4B.4.2]. 
659 Insolvency Practice Schedule (Corporations) s 60-11. 
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and lawyers stated that they were aware of some firms that offered this or had 
themselves offered this in the past. The licensee would then seek to buy the business 
back from the administrator either before the final creditors’ meeting or through a DOCA. 
However, one lawyer noted that ‘there’s a lot of reputational risk in doing that and it’s 
not necessarily great with the creditors seeing old mate who they perceive owes them 
lot of money still running the business, so I don’t see that as much as I used to.’  

Several interviewees believed that increasing regulatory burdens has contributed 
significantly to an increase in costs of the procedure. The cost of obtaining information 
from searching ASIC registers and the PPSR were also cited as contributing 
unnecessarily to the cost. Managing the cost around independence, reporting and 
investigations and handling requests from creditors made under powers introduced in 
the Insolvency Law Reform Act 2016 (Cth) were all cited as increasing the cost of doing 
administration compared to 10-15 years ago. One turnaround advisor, who also works 
as an administrator, noted ‘the cost that has been spent actually dealing with the formal 
[creditor] requests that been put through the insolvency practice rules, the amount of 
time that I've had to spend on that is actually out of kilter with the return to the estate.’  

Increasing intervention by ASIC and by the Fair Entitlements Guarantee Recovery 
Program had also added to the regulatory cost of conducting administrations as noted 
by interviewees. Remuneration reporting was one issue that was specifically mentioned 
multiple times as being unnecessarily complex and providing too much unnecessary 
information to creditors, which increased the cost of administration. One insolvency 
practitioner stated that ‘I spend more of my time on compliance than trying to recover 
assets and pay dividends, there’s something wrong with that. That’s not the purpose of 
Part 5.3A and that’s not why I signed up for this gig.’ That same insolvency practitioner 
further explained: 

‘people say it’s too expensive, but we didn’t cause the problems in the first place, but now it’s a 
problem because it’s too expensive? It’s expensive because the ATO allows companies to go on 
for year with different repayment arrangements, but we’re expected to do clean up jobs at no 
remuneration? Okay, we are expensive, but it’s an essential service that we have to do.’  

In summary, the interviews revealed that there are concerns about the cost of Part 5.3A, 
but many of these costs are not driven by the specific requirements of voluntary 
administration but by general business compliance requirements, increasing 
compliance obligations imposed on all insolvency practitioners, and by the particular 
circumstances of the company itself (such as the quality of internal information 
available). There was broad agreement that Part 5.3A was probably too expensive for 
micro and small businesses, but again, that appeared to be because of the low asset 
value and poor information and management systems featured in many smaller 
businesses, which is examined in the next section. 

4C.3.2 COMPARING MSMES WITH LARGE COMPANIES IN PART 5.3A 

One of the initial questions asked of interviewees was whether their career had involved 
more MSME companies or large companies or a mixture of both, with almost all of the 
answers being a mixture. A follow up question was then asked as to their views on 
whether Part 5.3A worked equally well for MSMEs and large companies or whether it 
worked better for some and not others. The most common response was that Part 5.3A 
could work well for both large and small companies, but that it was frequently unsuitable 
for individual MSMEs because of endogenous factors such as little or no assets, poor 
information and management systems, poor management quality or lack of motivation 
by management, or simply an unviable business model. One creditor explained that: 
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‘we find with bigger companies that they are generally more rigorous around monthly reporting 
and forecasting and just control over their accounts, so they’re able to identify the issues at an 
earlier stage and that’s why [Part 5.3A] generally works better for larger businesses.’  

One insolvency practitioner suggested that the MSME category was too broad, in that 
Part 5.3A could work well for larger medium sized businesses but was totally unsuitable 
for micro businesses because ‘the cost outweighs any benefits’, explaining that: 

‘usually, the micro businesses are out of cash, out of assets, the business is destroyed, the VA 
is not going to really present any great benefits to them…they can’t afford the costs and [VA] is 
probably not the appropriate method for businesses of that size…a creditors’ voluntary liquidation 
is a better option for those.’  

That same insolvency practitioner noted that the core of many micro businesses is just 
providing a job for the owner, rather than creating independent value and goodwill, 
which is what larger businesses do. The practitioner noted that if that is the case, then 
that can be done in another business vehicle and doesn’t need a voluntary 
administration to save it. It also doesn’t provide a viable market for the sale of business 
aside from the current owner or related parties. Another insolvency practitioner stated 
that voluntary administration was probably too expensive for companies with less than 
$2 million in turnover.660 It should be noted that data compiled by the ABS shows that 
93% of businesses (not just companies) in Australia have less than $2m in turnover 
each year.661 A turnaround advisor explained: 

‘In small family businesses, it is too expensive. Insolvency practitioners might recommend that 
the company simply do a CVL, or if they can do some form of VA it's going to be a watered down 
version. You can guarantee they haven't got the time, the costs will be lost in the process rather 
than negotiating with key stakeholders. So, I just think it's completely inaccessible to many small 
businesses.’  

One creditor noted that a successful DOCA proposal will usually require external 
funding, which many small businesses do not have access to.  

Another common point made was that directors of MSMEs often left seeking assistance 
on restructuring far too late, which meant that the financial position of the company had 
deteriorated to the point where there were few available options. As one creditor 
commented, ’it’s still mostly deployed too late, and so it leaves a lot of companies 
unstable by the time they get to that stage, so guess what? You can’t save them and 
that’s not a fault of the process, that’s the fault of when the process starts’. Another 
creditor explained ‘getting people to act early, particularly in the very small businesses, 
is always going to be a challenge, because nobody wants to accept defeat.’  

A lack of director capability to deal with financial distress and turnaround, as well as a 
lack of awareness of appropriate advisors to use for that challenge, was mentioned by 
several interviewees as being a particular problem for MSMEs. For example, several 
people said that far too many small businesses tend to rely on their tax accountants for 
general business advice, but that small business accountants might not have expertise 
beyond general bookkeeping and tax compliance. One creditor mentioned, ‘small 
businesses just pull together information with their accountant at the end of the year... 
A lot of the time, the directors don't want to spend the money on a business advisor, so 
they just use them purely just for the tax returns.’ Another creditor noted that small 
business accountants may be ‘tax accountants and nothing more and they won’t really 

 
660 A response to Question 18 of the anonymous survey of ARITA members, reported in Chapter 4B, 
stated that this figure should be $10 million. 
661 ABS, 8165.0 Counts of Australian Businesses, including Entries and Exits, June 2016 to June 2020, 
February 2021 (Table 17). 
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have the capacity to give an appropriate level of genuine financial advice and provide 
genuine strategic input to a business.’ One insolvency practitioner said that: 

‘directors often don't understand how much trouble that their company is in, and probably don't 
have the right people around them… so when they when they walk in the door, they think it's 
going to fix everything. I'd say usually it's quite often just a segue into liquidation.’  

Some interviewees mentioned that the lack of appropriate advisors could lead small 
business owners into the hands of untrustworthy pre-insolvency advisors, particularly if 
problems such as tax debt accumulated over time and tax debt recovery action forced 
the directors to act quickly to avoid personal liability.662 Google is not a great referral 
agency for finding high quality advisors quickly and easily.  

Personal guarantees over the company’s debt were said to be a major issue for MSME 
directors and related parties. Several insolvency practitioners and turnaround advisors 
noted that the current bifurcation between corporate insolvency and personal insolvency 
was not well suited to the regular blurring of personal and corporate assets and liabilities 
that exist in MSMEs. It was noted that initiating a voluntary administration in order to try 
to save the business may not be attractive for MSME directors if it meant that personal 
guarantees would be called on by creditors and they could lose their homes. The typical 
situation of having separate bankruptcy trustees for personal insolvency and 
administrators for the corporate insolvency was also said to create undue expense and 
delays.  

Several interviewees suggested that MSMEs needed a holistic insolvency solution. The 
threat of insolvent trading liability was often said to motivate directors to seek advice 
and appoint an administrator, but many interviewees explained that this was not an 
effective threat for directors of smaller MSMEs, given the typical overlap in personal and 
corporate liabilities through personal guarantees. As one creditor explained: 

‘For any director of a small business that does have the family home securing the business debt, 
that's a far more immediate problem than some claim from creditors down the track.’  

This was also cited as a reason that the safe harbour amendments had not been said 
to have a major impact on MSMEs, compared with directors of larger companies. The 
safe harbour is discussed further below at [4C.3.10.1].  

Interviewees were asked about whether the differences between MSMEs and larger 
companies meant that there should be different procedures in place for each of those 
types of companies, but there was only a small number of interviewees who supported 
that, all of whom worked predominantly at the MSME level. Many interviewees 
wondered whether this would just further complicate things for directors, and whether it 
may open up more opportunities for abuse and deliberate structuring of operations to 
come within any simplified model proposed. Some stated that if a simpler, streamlined 
and cheaper procedure was possible, why would this not apply to all companies? 
Several interviewees preferred to canvas tools such as pre-pack transactions rather 
than a specific MSME model. It should be noted that at the time of the interviews the 
new Part 5.3B had not yet been announced and so no comment was made on that in 
the interviews, but these comments suggest there was little support for a new MSME 
restructuring regime. Part 5.3B is discussed in [5.2.3].   
 

 
662 See for example, Re Balmz Pty Ltd (in liq) [2020] VSC 652, discussed in Jason Harris, ‘How to Use 
Safe Harbour Wisely’ (2021) 37(1) Company Director 66. 
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4C.3.3 CREDITOR ENGAGEMENT 

Creditor apathy and disengagement with the process of Part 5.3A was raised in many 
interviews. Insolvency practitioners who worked at the MSME level noted that creditor 
disengagement was widespread and a problem, particularly for the final creditors’ 
meeting. The final meeting is convened after the report to creditors has been distributed, 
with many comments noting that creditors may feel less keen to participate once they 
discovered the likely recoveries and prospects for payments to creditors (or lack 
thereof). Several insolvency practitioners noted that disengagement was so problematic 
that they often struggled to obtain a quorum for creditor meetings, noting that the 
statutory minimum quorum is only two creditors,663 but that calls to the ATO could usually 
produce another attendee by phone. Aside from determining the future of the company 
by a creditor vote, the final meeting is also used to approve the administrator’s fees.664  

The picture described for many MSME administrations is of a disengaged group of 
creditors who are unlikely to read reports sent to them or to participate in meetings. It 
was also mentioned in several interviews that committees of inspection are not usually 
seen in MSME administrations and are more likely in large voluntary administrations. 
One group of creditors who were active in some matters were related party creditors 
who, as several interviewees noted, are active at using the information request 
powers665 in order to take up the administrator’s time through multiple requests that at 
times border on being vexatious. Several interviewees were aware of matters where 
related parties to potential or actual targets of litigation by the company were using 
creditor information powers as a fishing exercise to seek strategic insight into litigation 
prospects.  

One creditor which was not seen to be apathetic was the Fair Entitlements Guarantee 
Recovery Program.666 Several creditors, lawyers and insolvency practitioners noted that 
the Fair Entitlements Guarantee Recovery Program were writing to administrators to 
question their decisions about how trading activity occurred. The Fair Entitlements 
Guarantee Recovery Program are given specific information powers in external 
administrations, which includes voluntary administration, that are broader than the 
powers given to standard creditors.667 This is despite the fact that the Fair Entitlements 
Guarantee scheme does not apply to voluntary administration, with payments only 
available for employees of companies who lose their jobs following liquidation.668 This is 
discussed further below at [4C.3.13.2].  

4C.3.4 INFORMATION PROVIDED IN PART 5.3A 

The interviewees were asked about their views on the value of the information currently 
provided to creditors during administration. The most consistent response was that 
creditors did not appear to read most of the reports, and if they read anything at all it 
appeared to only be the executive summary of the report which set out potential returns 
to creditors. A proposal was put to each interviewee as to whether the way that the 
reports were presented was problematic, because it represented large swathes of text 
(usually in .pdf form or hard copy). They were asked whether it may be useful for 

 
663 Insolvency Practice Rules (Corporations) 2016 (Cth) r 75-105. 
664 Insolvency Practice Schedule (Corporations) s 60-10. 
665 Insolvency Practice Schedule (Corporations) s 70-45. 
666 See further, https://www.ag.gov.au/industrial-relations/fair-entitlements-guarantee-feg/fair-
entitlements-guarantee-recovery-program  
667 Insolvency Practice Schedule (Corporations) s 70-55. 
668 Fair Entitlements Guarantee Act 2012 (Cth) ss 5, 10. 
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information to be provided online in a more interactive way where creditors logging in 
could be asked as series of questions (for example, from a chatbot or similar AI system) 
and then could be presented with different information compiled by the administrator 
and their staff. Many interviewees questioned whether this would engender greater 
engagement from creditors, on the basis that the typically low rates of returns in Part 
5.3A made creditors rationally apathetic. Another common response was while the 
proposal sounded interesting, who would pay for firms to change their reporting 
practices to adopt the new technology?  

Some insolvency practitioners noted that they were either adopting more electronic 
notifications and revising their writing approaches when dealing with creditors or noted 
that they were aware of other firms that were doing innovative things with reports. 
Several interviewees noted that there was little incentive for administrators to change 
from the industry standard templates put out by professional associations such as 
ARITA, because virtually all appointments came from directors and not from creditors, 
so seeking to appeal to creditors or make their task of digesting the reports more 
engaging would not likely lead to more work.  

One of the consistent issues raised was the cost of compiling and sending voluminous 
paper reports to creditors, however since the interviews were conducted the law has 
been changed to better facilitate electronic notices and reporting to creditors as 
standard.669  

Another frequent point made was that not all of the information required to be produced 
by administrators was of use or interest to all creditors, particularly reporting on 
investigations and potential offences. Multiple interviewees advocated reducing the 
scope of reports to creditors, although they also acknowledged that a concise executive 
summary would provide satisfactory information for the majority of creditors. Several 
lawyers that were interviewed noted that having detailed reports was useful when 
considering potential litigation or other enforcement of creditor rights. Others pointed 
out that detailed reporting was possibly beneficial for regulatory purposes, with ASIC 
being able to review reports if it needed to.  

Secured creditors noted that the reports provided by administrators were of limited use 
to them because, as secured creditors, they usually had more detailed information about 
the debtor anyway and that was one reason that they preferred appointing receivers 
over voluntary administrators, because the receiver would provide more timely and 
targeted information to them throughout the procedure rather than the general 
information provided to creditors in Part 5.3A.  

4C.3.5 TIMEFRAMES IN PART 5.3A 

Interviewees were asked about their views on the appropriateness of the default time 
periods in Part 5.3A. The views on this differed between practitioners who worked with 
small companies and those that worked primarily at the large end of the market. 
Practitioners working at the MSME end mostly agreed that the timeframes were 
acceptable and didn’t need to be longer. However, one MSME turnaround advisor 
stated that the default period should be much longer, perhaps as long as 12 months, 
which is what occurs in the UK. Several other interviewees stated that having a limited 
timeframe can provide a leverage tool to get a deal done with creditors because it 
provides a ‘compulsion to put up or shut up…otherwise we will get a drift…and directors 

 
669 See Corporations Act 2001 (Cth) s 600G (which now provides for electronic document delivery by 
default). 
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will drag their heels’. Several interviewees also warned that allowing the administration 
to go on longer would increase fees and may lower returns to creditors. One creditor 
explained, ‘I think keeping people on a short time leash, particularly when you are 
effectively spending other people’s money as the administrator, I think a short time 
frame is best.’  

For practitioners who regularly worked with large companies, the view was consistently 
that the timeframes were too short, but that a default extension was not necessarily 
needed in the legislation because the means to extend the convening period in 
administration were readily available through adjournments of the second meeting670 or 
obtaining a court extension,671 with the courts taking a relatively flexible approach to 
extension applications.672 One creditor explained ‘it feels like it’s too short legally, but 
the practical reality is that it accommodates those extensions when needed.’  

One way to extend the administration is to call the final creditors’ meeting but then 
adjourn it to allow for more time to conduct investigations and/or negotiate a DOCA. 
One lawyer noted that this could cause confusion within the creditor body, because the 
report given to them for the meeting to be adjourned would necessarily be incomplete 
and could also cause stress for creditors who cannot be certain of when a resolution 
will be provided. Another lawyer also noted that many administrators do not explain to 
creditors that they have a choice at the final meeting to adjourn the meeting rather than 
vote on a proposed DOCA.  

Several interviewees noted that court extensions of the convening period are virtually 
pro-forma now, with well-established precedents and clear expectations from the courts. 
One creditor noted ‘I’ve not heard of any [court applications to extend time] that have 
been knocked back.’ However, some interviewees working with MSMEs noted that 
while such applications are easy to run, they may still cost more money than the 
company can afford, with figures of between $20,000 to $50,000 cited by several 
interviewees. One lawyer explained that it was a waste of money to have to pay to go 
to court for an extension of the convening period when the application was ‘probably a 
foregone conclusion’. Another lawyer said that ‘there are some things within Chapter 5 
of the Corporations Act that really do not require the exercise of the full might of the 
judicial power of the Commonwealth, and this is one of them.’  

Some interviewees who work at the larger end of the market argued for the procedure 
to be shorter to encourage deal-making rather than dragging out the procedure for a 
year or longer. One creditor suggested that the first meeting of creditors could be used 
to present a commercial deal/DOCA to the creditors for voting. For those interviewees 
who favoured extending the default timeframe, suggestions of 2-3 months as 
appropriate extensions of the default period were mentioned. Another suggestion was 
to create a default extension procedure, which could be obtained simply by filing 
documentation with the court, subject to there being no or limited creditor dissent.673  

 
670 An adjournment of up to 45 business days is possible: Insolvency Practice Rules (Corporations) 
2016 (Cth) r 75-140(3). This does however require that the administrator’s report be sent to creditors 
with the notice of meeting, but insolvency practitioners interviewed mentioned that a basic report could 
be compiled for this purpose, and then supplemented with further information for the reconvened 
meeting. 
671 Corporations Act 2001 (Cth) ss 439A(6), 447A.  
672 Michael Murray and Jason Harris, Keay’s Insolvency: Personal and Corporate Law and Practice 
(Thomson Reuters, 10th ed, 2018) [19.310]. 
673 This is the system used in the UK for the recently introduced Moratorium procedure: Insolvency Act 
1986 (UK) s A10. 
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On insolvency practitioner explained that it is not so much the default timeframes that 
cause problems, but rather the amount of work that is mandated to be done within that 
timeframe, particularly for trading businesses. They noted that there will need to be 
separate work streams on investigations and reporting as well as overseeing 
management of the business, dealing with employees and suppliers, and also usually 
trying to negotiate a sale of the business. In that context, the insolvency practitioner 
explained, it can be useful from the administrator’s perspective to have an overlapping 
receiver in place who can manage the business and the sale process.  

One insolvency practitioner explained that after operating for over 25 years, the 
insolvency profession had simply become used to the standard timeframes and had 
developed processes that work within those. The statistics discussed in Chapter 4A (at 
[4A.4.11]) showed that the majority of companies in the sample were able to complete 
their administrations within the standard timeframe without a court extension.  

Interviewees were also asked whether court extensions of the convening period could 
be entirely or largely replaced by seeking approval from the creditors, either through a 
meeting, circulating resolution or from the committee of inspection. There was broad 
support for reducing litigation costs by allowing for creditor, instead of court, approval. 
However, some lawyers and administrators noted that creditor apathy, and the 
occasionally dysfunctional committee of inspection process, could mean that such an 
approval mechanism would not work effectively. One turnaround advisor noted that in 
some MSME matters the committee of inspection can be stacked with related party 
creditors and so this may not be the best mechanism to allow for out of court extensions. 
One creditor explained that creditors on a committee of inspection are sometimes 
passive and will not challenge a large secured creditor who is on the committee. Several 
comments were made by interviewees that many creditors who often get onto a 
committee of inspection are angry at the company and its insolvency and would not be 
capable of making an objective commercial assessment of whether an extension of time 
is needed. Several interviewees pointed out that committees of inspection are relatively 
rare in MSME matters. One lawyer was particularly critical of the lack of procedural 
certainty about how committee meetings were to be run and how committee members 
could communicate with each other before and after the meeting. Several insolvency 
practitioners noted that ASIC and the Fair Entitlements Guarantee Recovery Program 
are seeking to attend meetings of committees of inspection, which can slow things 
down, particularly if they have not previously been following the information provided to 
creditors.  

4C.3.6 THE ROLE OF THE ATO 

The Australian Taxation Office (‘ATO’) is a creditor in virtually all voluntary 
administrations. There were several comments made during that interviews that the 
ATO was usually helpful in administration, particularly with respect to problems 
associated with creditor disengagement with the process and needing to get resolutions 
passed at creditor meetings. One interviewee noted that the ATO representative is 
‘probably the most level-headed and unemotional person in the room’. Another stated 
that as a repeat player in insolvency, the ATO can be a helpful creditor because ‘most 
of the creditors are not interested and frankly very few of them have the staff or the 
expertise to even be able to participate’.  

Despite some positive comments, the most consistent comment was that the ATO 
appeared to lack a consistent and transparent approach to voting in creditor meetings 
in voluntary administration. Several interviewees stated that the ATO often opposed 
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better commercial outcomes in a DOCA because it seemed intent on pursuing a 
liquidation. One turnaround advisor characterised the ATO’s position in many 
administrations as being ‘lazy, cold and a lack of commerciality’ and explained this view 
as follows: 

‘My critique of the ATO is what are they trying to achieve? … If they had a straightforward policy 
that said we will approve anything that’s 50c in the dollar or more, done; or if they said we have 
a policy that we vote down anything less than 25 cents in the dollar or we have a policy where 
unless there is a positive recommendation, we won’t vote for it … I’m also talking about the 
strategy about what they are there for. I mean are they God’s police or are they just trying to get 
more tax?’  

Several interviewees stated that they had had very different experiences with different 
officials at the ATO, with one stating ‘I don’t think it’s a uniform “the ATO does 
uncommercial things”, it depends on who you’re getting in the circumstances’. Another 
interviewee, a lawyer, noted that ‘it’s our money, our tax, so it’s disappointing not to 
have a consistent approach.’ This same interviewee noted that in their experience the 
ATO officer could be inflexible, such that it appeared that they had formed a view about 
the directors and the company and would not change this view even if a commercially 
beneficial DOCA proposal was put forward.  

The refusal of the ATO to agree to an informal discount to resolve a dispute was 
mentioned by several interviewees as being problematic and uncommercial, because it 
then required the deal to be implemented using a DOCA, with the added cost of the 
administration and DOCA fees. One insolvency practitioner noted that the ATO 
appeared to be getting tougher on DOCA proposals by requiring that termination events 
include the non-lodgment of tax filings, so that ‘if you are one day late it’s automatically 
terminated. So that’s actually quite a bit of a burden on us as administrators to monitor 
the company and that’s not ideal for the discretion of a deed administrator to be taken 
away.’  

Several interviewees criticised what appeared to be a lack of enforcement by the ATO, 
or what appeared to be too lenient an approach in dealing with delinquent debtors by 
granting multiple payment arrangements, which can result in the company entering 
voluntary administration in a worse financial state, which obviously limits the 
restructuring options. Others noted that recent changes to tax recovery, particularly 
concerning GST remission and personal liability of directors, had made it harder to 
engage in rescue efforts. As one creditor explained: ‘I think the biggest issue is that the 
ATO…are starting to overreach on their powers, and that is having a bigger impact on 
the insolvency process now that anything else’. The comments in the interviews about 
the ATO were largely consistent with the comments made in Question 11 of the ARITA 
member survey reported in Chapter 4B. 

4C.3.7 THE ROLE OF ADMINISTRATORS 

Interviewees were asked about the scope of the role that administrators are currently 
performing, and expected to perform, and whether this is appropriate or whether it 
should change. One common theme in the interviews was the significance of the extent 
of personal liability that administrators take on when they accept an appointment.  

The current role and powers of administrators was discussed in Chapter 3, however for 
present purposes one may recall that administrators are officers of the company and 
take over the management power from the company’s directors. They may replace the 
directors or appoint new directors, but the administrator retails the statutory power to 
manage the company and its business. This power means that the administrator 
assumes much of the personal responsibility and potential liability for various regulatory 
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obligations, including tax, work safety and environmental protection. While 
administrators have a statutory lien over the company’s assets to cover their personal 
liability, the threat of that liability focusses the administrator’s attention on what debts 
can and should be incurred during the administration. As noted above in [4C.3.2], many 
interviewees noted that continuing to trade a business, rather than shutting it down for 
the administration, involves greater responsibility and potential liability risk because the 
administrator will be required to take control and supervise one or more workplaces, 
and the ongoing trading will give rise to business regulatory compliance obligations that 
all businesses face, not just businesses in voluntary administration.  

The personal liability risk that administrators face was frequently cited as one factor that 
contributes to the cost of administrations, as some noted that administrators often take 
a more conservative approach to compliance obligations than the company’s original 
owners and managers, and this increases operating costs. One turnaround advisor 
stated that they ‘too often (administrators use personal liability) as an excuse for costs.’ 
Several interviewees, including insolvency practitioners, noted that liability concerns 
could lead to administrators shutting down a business rather than seeking to restructure 
while trading it on. Some also suggested that their approach may be to suggest a 
voluntary liquidation rather than an administration if there is a risk of personal liability. 
One turnaround manager noted:  

‘the potential downside to continuing to trade is I think it causes a lot of firms, as a matter of 
policy, just to shut the doors on day one and not incur that liability, which is not helpful to try and 
create a restructuring environment.’  

While a small number of administrators acknowledged that they had refused 
administration appointments due to liability concerns, a greater number agreed that they 
had refused to continue trading a business that they had been appointed to due to 
liability concerns. Several creditors and lawyers were however concerned that 
administrators would not take on appointments unless the assets of the company (or a 
private indemnity provided by a third party) were sufficient to satisfy potential personal 
liability and projected professional fees, and this may mean that some companies with 
low assets, but potentially viable rescue candidates, would go into liquidation and this 
may provide a sub-optimal result due to the lower level of protections offered in 
liquidation for a rescue attempt compared with administration.  

This raised the question of whether the scope of personal liability was too great, but 
most of the interviewees who discussed the issue stated that the scope of liability was 
entirely appropriate because of the management control and powers that the 
administrator had. Several interviewees stated that such personal liability, particularly 
for post-appointment supply costs and employment costs, gave creditors greater 
confidence to continue trading with the business during administration and that this 
could assist with seeking to achieve the goals of Part 5.3A. Some insolvency 
practitioners also stated that having the threat of personal liability caused them to 
carefully consider their actions and that, given they were working with the creditors’ 
money in running the administration, that was a good thing. However, one insolvency 
practitioner who works mostly at the small end of the MSME market was stridently 
opposed to the personal liability of administrators, explaining that each of the creditors 
of the company was likely to be a corporation offering limited liability to its owners and 
managers, leaving the administrator as the only person with personal liability, despite 
not having a personal interest in the outcome. They stated:  

‘it’s absolutely ludicrous that I’m personally liable at all in a VA, unless I’m negligent…why is my 
house on the line when I take an appointment? Why can’t I be a corporate entity?’  
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One theme concerned the liability for rent which does not apply to the administrator for 
the first 5 business days after appointment, and may be waived (as a personal liability 
of the administrator only) by serving a notice on the lessor and giving up possession of 
the leased property after that.674 Several insolvency practitioners noted that 5 business 
days was too short a timeframe to make decisions about whether to retain leased 
property and that an extension of that period would be useful.  

Most of the insolvency practitioners noted that their professional indemnity insurance, 
and their professional experience and judgment, was sufficient to manage the risk of 
personal liability, although unforeseen environmental remediation costs were described 
by one interviewee (a lawyer) as ‘scary’ and that this could be addressed by giving 
administrators priority for these types of expenses over secured debt. One turnaround 
advisor explained ‘nobody touches it if there’s too much environmental risk.’  

4C.3.8 THE ROLE AND POWERS OF SECURED CREDITORS 

There were mixed views on the role and powers of secured creditors during voluntary 
administration. The interviewees were asked their views about whether Australia should 
follow the UK approach in restricting the capacity of secured creditors to appoint 
receivers during administration, and whether secured creditors should be bound by a 
DOCA without their consent.  

Several secured creditors argued that their security interest is a property right and, 
similar to lessors of property, they should not be bound by a DOCA unless they 
consented. Some noted that many banks and other financiers would often support 
viable restructuring proposals and so there was no need to limit security enforcement 
rights.  

Some interviewees, particularly lawyers and turnaround advisors, were of the view that 
secured creditor rights should be restricted so as to give primacy to the collective 
interests of creditors in voluntary administration. Concerns were also raised about the 
potential costs involved in maintaining parallel administrators and receivers. However, 
insolvency practitioners doubted that this would save money, explaining that the roles 
of receivers and administrators in overlapping appointments are different and the work 
undertaken by each role would still need to be conducted. In overlapping appointments, 
the receiver usually manages the business and runs an asset/business sale process 
while the administrator remains responsible for investigations, reporting to creditors and 
conducting creditor meetings. Therefore, if receiverships were restricted or banned, the 
administrator would need to increase their staff resources to take on the work stream 
currently performed by a receiver, which would lead to a similar cost of an overlapping 
appointment. One insolvency practitioner noted that secured creditors are often 
disengaged with the restructuring process and can play an obstructive role if the 
company is seeking to raise new debt. The insolvency practitioner explained: 

‘if they are already the first in the security structure they get all of the benefit and they might not 
have to lift a finger and there’s no incentive really, particularly if they think that they are well 
covered or close to being well covered, they can just sit on their hands. I think there needs to be 
some encouragement for them to be engaged because I think they owe a duty beyond just 
themselves.’  

Many interviewees noted that the approach of major domestic banks to dealing with 
distressed debtors and enforcing their rights had changed significantly since the Global 
Financial Crisis, and particularly after the Hayne Royal Commission that reported in 
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2019.675 It should be noted that the interviews occurred in 2019, before the COVID-19 
pandemic led to a variety of loan adjustments and relief measures being introduced by 
domestic banks.676  

The interviewees explained that banks seemed to be reluctant to take enforcement 
action and appoint receivers, at least in the absence of fraud or other misconduct, and 
favoured supporting corporate debtors through variations to loans or refinancing as a 
way of protecting their public and political branding. One creditor noted that domestic 
banks seem to be prepared to use receivership for property developers and private 
equity sponsored borrowers ‘but not with SME, mum and pop businesses where they 
will accommodate, switch off interest, they’ll do everything they can, even lend more 
in…when they knew it wasn’t coming back, but they would rather have that than the 
brand damage.’ One disadvantage of this more cautious approach was said to be a 
greater hesitancy in new lending to MSME borrowers, which this creditor saw as 
potentially contributed to ‘more companies falling over because they’re not getting 
funding.’ One insolvency practitioner opined that if secured creditor rights were 
restricted then ‘the costs of capital will go through the roof’.  

Several creditors explained that major banks and other APRA regulated institutions are 
limited in their capacity to accept debt for equity swaps due to risk weighted capital rules 
and financial reporting rules. It was noted that distressed lenders who are not regulated 
by APRA are not similarly constrained and will often push more aggressive restructuring 
approaches than large domestic banks. One lawyer noted that non-bank lenders often 
prefer asset-based loans and/or having directors and other related parties as guarantors 
and this carries risks for directors in seeking to refinance during restructuring. This 
practitioner stated that the debt collection processes of 2nd and 3rd tier lenders are 
‘appalling…because they have no reputational concerns, as soon as it is in default 
they’ll just move and they’ll pick off the secondary security first rather than going after 
the primary security.’ However, one insolvency practitioner was of the view that even 
non-bank lenders and foreign distressed debt investors are mindful of their local 
reputation, explaining ‘you can only get away with it so many times until no one will look 
to borrow from you and the Aussie banks won’t assign their debts to you.’  

One secured creditor who worked for a large financial institution stated that the inability 
to bind dissenting secured creditors in a DOCA was a ‘fundamental flaw with voluntary 
administration’. They noted that individual secured creditors within loan syndicates can 
withhold consent to debt restructuring proposals in an attempt to be bought out.  

Secured creditors stressed the value of having increased levels of transparency and 
reporting that a receiver provides them over the information provided to general 
creditors through the administration. Several creditors said this gave them greater 
confidence in the process. Some secured creditors also explained that they preferred 
receivership because they could select the receiver, as opposed to the directors usually 
selecting the administrator. The fact that the receiver’s primary responsibility is to 
protect the secured creditor’s security, as opposed to the duty of an administrator to 
work in the best interests of all creditors, as well as the cost and delays involved in an 
administrator needing to deal with all creditors, were seen as making receivership an 
important tool for secured creditors to help manage their credit risk.  

 
675 Royal Commission into Misconduct in the Banking, Superannuation, and Financial Services Industry, 
Final Report, February 2019. 
676 See further https://www.ausbanking.org.au/covid-19/ (Australian Bankers Association) (viewed 
11.8.21).  
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Some interviewees also noted that they are seeing more secured creditors appoint 
administrators rather than receivers, because it can provide advantages over 
receivership, particularly from a liability standpoint, as secured creditors commonly 
need to give indemnities to receivers but not to administrators. Where the directors 
appoint the administrator (even if they do so with an implicit desire by their banks to 
make such an appointment) there is also a buffer to protect the secured creditor’s 
reputation because it is the directors who are making the appointment.  

One creditor, who works for an international financier, explained:  

‘My offshore executives would say Australia has a good regime that we know and where we are 
protected…we like Australia… some of our lending is last resort…it’s extremely risky but we do 
it because we know we can manage our way out quickly. Otherwise, we just won’t be doing it.’  

4C.3.9 THE ROLE AND POWERS OF LESSORS 

The interviewees were asked about the role and powers of lessors during administration 
and under DOCAs, and whether law reform was needed to better facilitate corporate 
rescue efforts using Part 5.3A.  

The comments about lessors were mixed, with some stating that lessors had too much 
power and that this hindered restructuring efforts, such as one creditor who said that 
‘the fundamental flaw with voluntary administration is that it doesn’t bind owners of 
property.’ Another creditor noted that they ‘won’t lend to a company whose leases are 
inherent to its value unless we execute a lease consent deed with that landlord that 
hopefully removes their ability to terminate the lease in an insolvency if they are kept 
whole for their rent’.  

However, others took the view that while lessors could make restructuring efforts during 
administration difficult, as property owners they were entitled to their rights and that, if 
the restructuring was to be successful, the administrator or deed administrator would 
need to do a commercial deal with the lessors. It was also noted that many leased 
premises were custom built to fit a particular tenant, and this would put pressure on the 
landlord to do a deal with the administrator because finding a new tenant may be 
difficult. One lawyer noted that negotiating with landlords can be difficult and lead to 
court extensions of the convening period or adjournments of the final meeting. The 
lawyer also noted ‘the problem is the landlords don’t move at the pace of the VA process 
and once you have to go to court you start spending real money’ Another lawyer noted 
that landlords may be reluctant to do a deal with tenants in administration because of 
the precedent it may set for their other tenants. One turnaround advisor was highly 
critical of the role that landlords can have in administration:  

‘the power that landlords have is way too much power in the equation. They're also quite 
shameless in the way they blackmail companies that are in financial distress or a situation of 
insolvency. They are either shameless or non-commercial or not responsive and they can really 
derail an insolvency process because they're one of the most important stakeholders.’  

Most interviewees suggested that the ipso facto protections introduced in 2018 would 
offer little protection against landlords because there would invariably be other breaches 
of the lease apart from the appointment of an administrator, which would not be caught 
by the statutory protection.677 One lawyer explained that provisions such as s 444F are 
not as helpful as they could be because ‘all it does is make permanent the relief from 
forfeiture but doesn’t actually reinstate the lease’ if the landlord has terminated during 
administration. Another lawyer noted that contested s 444F applications, or relief 
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against forfeiture actions, could see the company tied up in litigation ‘for years, during 
which time the DOCA hasn’t got time to survive’.  

Retail businesses that entered administration posed particular challenges, as noted by 
several interviewees. The dominance of major shopping centre operators across the 
industry meant that it could be difficult to restructure a business in administration if the 
commercial objective was to let go of some leased premises while retaining others post 
administration. Several interviewees noted that this would rarely be acceptable to a 
major shopping centre landlord and suggested that the capacity to pick and choose 
which leases to retain and which to drop would provide better outcomes for creditors. 
Recent retail administrations such as Sumo Salad, Oroton and Napoleon Perdis were 
noted in several interviews as examples where voluntary administration could be useful 
to pressure landlords into reworking leases to help restructure the business and lower 
costs. Some interviewees also noted that outside of major shopping malls, many 
landlords are not big businesses, but rather small investors and family offices and so 
any consideration of further restricting lessor rights must balance the effect on those 
parties also. It was also noted that restricting landlord rights could lead to larger upfront 
rental bond requirements.  

One issue that was raised in several interviews was the difficulties associated with 
ensuring an assignment of a lease from a lessee in administration. Although the 
interviewees acknowledged that relief against forfeiture may be available, they 
expressed a desire for a clearer statutory power to make the assignment, such as the 
statutory assignment power in US bankruptcy law.678  

4C.3.10 THE IMPACT OF RECENT LAW REFORMS 

4C.3.10.1 Safe harbour 

Most interviewees believed that mid-2019 was too early a point in time to fully evaluate 
the effects (if any) of the safe harbour reforms that were introduced in 2017. Just over 
half of the interviewees had comments about the safe harbour, with turnaround advisors 
and lawyers having the most comments for discussion. The majority of comments on 
the safe harbour were largely positive about it either having a beneficial impact on 
restructuring or believing that it would have a beneficial impact in the longer term. One 
lawyer gave an apt description of the position:  

‘I do think that safe harbour has made a difference and I do think it is net beneficial. I think we 
may need to tweak it, and some court guidance would be helpful, but on balance it seems to be 
more positive than not’.  

One of the points frequently made was that the safe harbour would encourage directors 
to seek professional advice, rather than leaving it until they were forced to seek help 
after creditor enforcement (such as the ATO issuing a Director Penalty Notice). Several 
interviewees explained that they had seen multiple companies avoid voluntary 
administration by using the safe harbour. One lawyer stated: ‘It’s reduced the number 
of unnecessary administrations, especially in medium enterprises and above, by 
avoiding unnecessary or precipitous insolvencies, which I think is a good thing’. One 
turnaround advisor explained: 

‘The safe harbour has created an opportunity for breathing space. It’s provided another option 
other than immediate VA or liquidation…you can stop and look at options and it gives you a 
chance to negotiate and go through it and actually work out an estimate of returns to creditors 
and say why a certain course of action is preferable.’  

 
678 11 USC §365. 
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However, several interviewees stated that they did not believe that the safe harbour 
provisions had any effect on voluntary administration. It was noted that safe harbour is 
really aimed at the pre-appointment stage, where a voluntary administration was 
considered a ‘plan B’ if the safe harbour restructuring effort failed. One insolvency 
practitioner said that they regularly advise directors on restructuring and that safe 
harbour facilitated a discussion with directors that informal restructuring with safe 
harbour may be a better option than voluntary administration, which was ‘a tool we can 
use at the end, if all other avenues are exhausted’.  

One insolvency practitioner expressed the view that they did not believe directors were 
necessarily comfortable with the level of protection that the safe harbour provided and 
that for companies ‘approaching insolvency or if there was a need for restructuring, the 
best tool will be a voluntary administration because it provides the formal framework 
and moratorium’. One lawyer stated that ‘directors want guarantees that they will get 
safe harbour, but there is no such thing.’ Another lawyer, who works mainly with large 
public company boards, explained that they thought the safe harbour was largely 
irrelevant because it could not offer 100% protection. That interviewee explained that 
directors of large public companies would say ‘I don’t want anyone to suggest that I am 
anywhere near the threshold of insolvent trading, so I don’t want you to tell me I’ve got 
a defence. I want to know that I’m not there in the first place’. An insolvency practitioner 
explained that some directors are reluctant to use the safe harbour because it only 
protects against insolvent trading liability, and doesn’t cover other potential liabilities, so 
if they needed someone to put a restructuring plan together as well as helping stabilise 
the business, then a voluntary administration may be preferred because it offers a 
formal legal framework that the safe harbour doesn’t.  

One lawyer expressed concern about the increasing costs of professional advisors, 
noting that the legislation itself does not require the appointment of external advisors. 
Another lawyer explained that the lack of guidance from the courts and regulators on 
the operation of safe harbour had made safe harbour advisors more cautious and 
mindful of their liability:  

‘The people who are being approached for safe harbour roles, more so than in a VA context, are 
very mindful of their potential personal liability so they’re not taking risks or doing things at bargain 
basement prices’.  

Several interviewees stated that better guidance on the requirements, particularly on 
who could act as an appropriately qualified adviser, would be useful. One turnaround 
advisor, who regularly gives safe harbour advice, explained that small business clients 
had queried why a specialist safe harbour advisor was needed, rather than just using 
their regular small business accountant, so there was still some work to be done in 
educating directors about appropriate advisors.  

Some interviewees explained that because the safe harbour encouraged seeking out 
professional advice early, it had led to some companies either not needing to enter 
voluntary administration or being put into a better financial and commercial position 
when they entered voluntary administration, so that the outcomes from administration 
were more favourable than would otherwise have occurred. One creditor explained that 
this would ‘encourage more solvent restructurings and that will make a massive 
difference’.  

A number of interviewees also noted that the conduct required to satisfy the safe 
harbour was already being done in informal restructurings, but these were usually kept 
confidential. One creditor opined:  
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‘I don’t think you needed it to come in as it was being done anyway. I think safe harbour is a nice 
way for people in insolvency or pre-appointment advising to get more work. I don’t think it makes 
any difference whatsoever.’  

One insolvency practitioner said, ‘I don’t think there’s anything new in safe harbour.’ 
Some expressed the view that safe harbour allowed for a ‘more palatable option for 
directors, particularly in reputable companies and boards where insolvency is just not 
something that they want to do.’  

Several interviewees expressed the view that the safe harbour was not effective for 
directors of MSMEs. This was because, as noted above in [4C.3.2], insolvent trading 
was not a major consideration for MSME directors, particularly if they had personal 
guarantees for the company’s debts. Furthermore, directors of MSMEs are less likely to 
have a team of professional advisors and are more likely to be focussed on trading (and 
hopefully saving) the business rather than issues of potential legal liability. As one 
creditor explained ‘from my experience of the businesses I’ve been involved with, they 
were trying to save their business, they weren’t thinking about insolvent trading’ Another 
creditor noted that for MSME directors ‘they’ve hocked everything already, so the risk 
of an insolvent trading claim is pretty way down on their list of priorities and they’re just 
fighting hard to keep the business going.’ However, some interviewees explained that 
they’d been able to get directors thinking about safe harbour not simply as a tool to 
avoid personal liability for insolvent trading, but as an encouragement to aim for a better 
outcome.  

The other reason most often cited for the lack of utility of the safe harbour for MSMEs 
was the disqualifications imposed in the legislation for companies that had failed to keep 
tax lodgements up to date or who had not kept up payments of employee entitlements 
(including superannuation).679 One insolvency practitioner explained that many 
businesses use employee entitlements and tax payments as their cash flow, and by the 
time the directors seek advice on restructuring, the payments have been in arrears for 
a long time, which makes it hard to get back to the position where the safe harbour 
becomes available. This interviewee also explained that there was a general lack of 
awareness about insolvent trading and safe harbour amongst MSME directors, and that 
required better education of their professional advisors, particularly small business 
accountants. One secured creditor explained that they regularly introduced their debtors 
to trusted advisors because ‘the differentiator between success and failure is getting 
good advice.’  

Some interviewees expressed a desire to loosen the regulatory restrictions around pre-
appointment advice, particularly for MSMEs, so as to encourage pre-pack transactions. 
One lawyer noted that where the safe harbour leads to a voluntary administration, this 
could involve unnecessary costs and that in some situations the safe harbour advisor 
could be the voluntary administrator. However, the majority of interviewees expressed 
the view that the safe harbour advisor should not take the voluntary administration 
appointment. Pre-packs are discussed further below at [4C.3.12].  

4C.3.10.2 Ipso facto 

The overwhelming majority of interviewees opined that it was too early to tell whether 
the ipso facto protections would change voluntary administration. Some interviewees 
advised that they thought the changes would make a positive difference in the future, 
once the majority of contracts involved in administrations were post-commencement of 
the ipso facto protections. One creditor noted ‘it’s not perfect, but to me it’s still a broad 
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positive and becomes more positive as the years go on’. One insolvency practitioner 
explained that changes in the economy to more intangible asset bases from fixed asset 
bases meant that ipso facto protections are more important:  

‘It’s a positive incentive if nothing else in continuing to emphasise the rescue culture and more 
people buying into that. That’s a good thing but in fact in this current environment moving away 
from hard assets you don’t have much else if you can’t keep the contracts together in the 
business.’  

However, there were many interviewees who took the view that the new provisions were 
problematic, including some who believed that the amendments would make 
administrations more complex and expensive. One creditor noted that it seemed as if 
the government’s objective was to make the amendments:  

‘in the most difficult and hard to use fashion…You would have been better off leaving things 
exactly as they were than creating a situation where the administrator has to go off and review 
every single contract to do due diligence and work out: if this, if that, if this date or that date’  

That creditor advocated having a general ‘essential supplies’ protection instead that 
allowed the administrator to select which contracts needed protecting.  

Many interviewees noted that the ipso facto protections are too narrow because they 
only capture the enforcement of contractual rights by reason only of entering voluntary 
administration, whereas many contracts will trigger rights based on a change in control 
or some other ground that won’t be caught by the protections. One lawyer said: ‘99 
times out of 100 there’s going to be some other default’.  

The large number of exceptions was also highlighted as a weakness of the protections, 
and that this contributed to uncertainty, delays and increased costs. One lawyer noted 
‘It’s a regime which is just so inconsistent, so full of holes, so uncertain’. One insolvency 
practitioner explained ‘I think it’s added more red tape and made it more expensive to 
conduct a process, which is particularly of concern in the MSME space. I think we 
missed an opportunity to get more things through.’  

Several interviewees stated that regardless of what the law said, in practice it would be 
difficult to force a counterparty to continue dealing with the company if it did not want 
to. They also noted that administrators could often do a commercial deal with 
counterparties to ensure continued supplies. One insolvency practitioner said that ‘I 
don’t think ipso facto protections make any difference’ and explained that administrators 
could ensure that it would be in the interests of key contractual counterparties to 
continue their contract with the company. As one creditor pointed out ‘there’s a lot more 
to a commercial relationship than just the agreement.’  

One creditor whose company works on major projects was especially critical of the ipso 
facto amendments, noting that they ignored the fact that major creditors often support 
their debtors as they dealt with financial distress. They also noted that the provisions 
had introduced considerable uncertainty into major building projects that tend to run on 
small margins.  

4C.3.11 THE PROSPECTS FOR A DEBTOR-IN-POSSESSION REGIME IN 
AUSTRALIA 

One of the sample questions sent to interviewees asked whether they had a view on 
debtor-in-possession regimes for corporate rescue. When this was raised during the 
interviews, it was explained that the foundation for this question was a concern that had 
been raised by various stakeholders (both during the interviews and externally) that Part 
5.3A may be too expensive for some businesses, particularly MSMEs, and if it was 
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possible that the costs of the procedure were produced by the fact that voluntary 
administration is external administration with the administrator personally liable for most 
debts arising during administration. A debtor-in-possession regime would remove the 
element of the administrator taking over the management of the debtor and this could 
result in lower operational costs because the administrator would play more of a 
monitoring role rather than running the business. The reduced role for administrators 
would also come with lower personal liability because there is no management of the 
debtor.  

The most well-known debtor-in-possession regime in the world is the Chapter 11 
reorganization procedure in the United States Bankruptcy Code (‘Ch 11’). When 
interviewees were asked about their views on debtor-in-possession regimes the 
candidate made it clear that the debtor-in-possession concept was not limited to Ch 11, 
but most interviewees referred to Ch 11 in their answers to the question. While there 
were some positive comments made about the potential benefits of Ch 11, such as 
cramming down secured creditors and more effective ipso facto protections, with one 
lawyer stating: ‘Ch 11 works incredibly well’, most responses expressed the view that 
Ch 11 would not work in Australia because it was too expensive. As one lawyer stated: 
‘the costs in Ch 11 are through the roof’. One creditor stated that Ch 11:  

‘is a fee fest…any Ch 11 process of any size has got myriads of lawyers and financial advisors 
involved. Every interested party doubling up on legal and financial advisors is just an absolute 
fee fest and just waste so much money’.  

Several interviewees stated that Ch 11 could work for the largest public companies but 
not for the majority of companies in Australia. This was, in part, because the costs in 
Ch 11 would require large asset bases, which most MSMEs in financial distress don’t 
have. One creditor noted ‘I think an Arrium transaction might work better in a Ch 11 than 
a voluntary administration process, but we have one of those deals only every 10 years.’ 
Another creditor said that one reason why Ch 11 can provide favourable restructuring 
outcomes is because of the depth of the capital markets in the United States so that 
‘there’s always more money to come in’.  

The long duration of Ch 11 cases, which routinely takes 12 months or longer, was also 
cited as a disadvantage. As one creditor noted ‘it feels like from US colleagues that 
things take a lot longer over there and a lot more cost to get through’. Lastly, several 
interviewees noted that Ch 11 is supported by an extensive legal and administrative 
infrastructure comprising specialist bankruptcy courts and the US Trustee Program, 
which are not available for corporate insolvency in Australia. Several creditors stated 
that a debtor-in-possession model was not workable without close court supervision and 
that this would involve significant costs.  

Cultural differences between the United States and Australia were also cited as key 
points to distinguish a debtor-in-possession in both countries, with the US being seen 
as more supportive of entrepreneurs and business failure than Australia. One lawyer 
noted ‘it’s a very different creditor culture in the United States’. The ability of 
restructuring advisors to work closely with the debtor company prior to filing for Ch 11 
was noted as a benefit and stated to be a big difference with Australia where 
independence requirements restrict the ability of insolvency practitioners from working 
closely with the company prior to taking appointment as an administrator. One lawyer 
explained:  

‘if you look at the Ch 11 model there isn’t this whole sort of concern about people who were 
involved in the lead up being involved post, so you can plan for it and so when you go into Ch 11 
on day one it’s a good news story and you can say actually here is a debtor-in-possession. We’ve 
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got a lot more money than we had yesterday and it’s all under control.’  

Although there was no evidence of widespread support for introducing Ch 11 into 
Australia during the interviews, there were several interviewees who noted that there 
were aspects of Ch 11 that may merit consideration, such as better ipso facto protection, 
assumption and assignment of executory contracts, interim financing and cramming 
down secured creditors.  

The interviews discussed whether other debtor-in-possession models than US Ch 11 
may be possible. The candidate raised the possibility of introducing a modified debtor-
in-possession regime based in part on the Company Voluntary Arrangement procedure 
(‘CVA’) in the United Kingdom.680 In that procedure, the insolvency practitioner acts as 
a supervising trustee who assists the debtor in formulating a restructuring plan, 
convenes a creditor vote on the plan and supervises compliance with the plan. This was 
presented to interviewees as being potentially attractive for MSMEs, who may not have 
sufficient assets to satisfy the costs of a full external administration.  

The response to the proposed modified debtor-in-possession was mixed. Insolvency 
practitioners and lawyers who worked mostly with small companies, and turnaround 
advisors, broadly supported it and thought that it would be cheaper than Part 5.3A, in 
large part because fewer resources would be needed to perform the 
monitoring/supervising trustee role than are currently needed for a full voluntary 
administration as an external administration.  

Insolvency practitioners who worked at the larger end of the market raised several 
concerns, specifically with what incentives would be provided for directors to initiate the 
procedure, with a view that insolvent trading was likely not an effective incentive to drive 
director behaviour at the MSME level due to their extensive financial liabilities tied to 
the company through personal guarantees. Some noted that most directors are also 
reluctant to accept failure and would be hesitant to initiate a process that could be seen 
externally as a failure. It was also noted that MSME directors often have an unrealistic 
understanding of the company’s market value and may be reluctant to engage in a 
restructuring process that is inconsistent with their value of the business.  

Insolvency practitioners also raised concerns about the ability of the monitor to rely on 
information provided by the debtor company’s directors and as to the quality of that 
information. Once the monitor was required to verify information or reconstruct books 
and records the cost would increase and it may not be cheaper than voluntary 
administration. One lawyer noted: ‘I think in Australia it is doable in the listed space… 
where there is not that lack of trust around management, unless there’s actual fraud.’  

The creditors who were interviewed were mostly opposed to the idea. This was based 
on a concern about the skills and capacity of debtor company management, particularly 
at the MSME level, to effectively manage a debtor-in-possession procedure. One 
specialist insolvency lender noted that such a regime ‘would be a slight downgrade in 
terms of the attractiveness of Australia as a jurisdiction for secured lending’. Concerns 
were raised about why creditors would trust the directors of the debtor when the 
company had already gotten into financial distress, as one creditor explained ‘the 
existing management team that drove into a ditch being still at the controls and without 
an advisor is not attractive’. That same creditor also said that if there was a competent 
advisor in place then a debtor-in-possession model was more attractive than external 
administration because of the stigma arising from external administration. 

 
680 Insolvency Act 1986 (UK) Part I.  
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Several creditors noted that one benefit of having an external administration was that 
an independent expert had management of the debtor. The treatment of liabilities 
incurred during the debtor-in-possession procedure was also raised by creditors as a 
concern. The personal liability of the administrator during administration provides 
comfort for creditors who continue to deal with the debtor. Moving to a debtor-in-
possession regime without some form of guaranteed payment for ongoing debts was 
seen as unfavourable by the creditors interviewed. This is also a concern with the new 
Part 5.3B small business restructuring regime, discussed in [5.2.3]. 

One turnaround advisor opined ‘I think there’s an innate moral hazard with the debtor-
in-possession regimes. My observation of Ch 11 is that it ultimately only ever benefits 
management, and the shareholders, the employees’ and the trade creditors get 
screwed.’ One lawyer noted that the moral hazard risk is managed in the US Ch 11 
regime through close court supervision, which course also drives up the costs of the 
procedure. The proposal for a modified debtor-in-possession regime based on the UK 
CVA procedure would lack that close court supervision and so would retain the moral 
hazard risk.  

Some interviewees stated that a new debtor-in-possession was not needed in Australia 
because the practice of many voluntary administrations was already effectively a 
debtor-in-possession where the administrator allowed the debtor management to 
continue trading the business under their supervision. It was also noted that informal 
workouts are common in Australia and these are frequently debtor-led transactions, 
albeit conducted on a confidential basis.  

It should be noted here that after the interviews were conducted in 2019, the Federal 
Government introduced a new debtor-in-possession procedure in Part 5.3B, which 
involves a registered liquidator acting as a monitor over a debtor company’s 
restructuring plan. This proposal was not announced until almost a year after the 
interviews were concluded. A critique of the new procedure is undertaken in [5.2.3].  

4C.3.12 PRE-PACK ADMINISTRATIONS 

Pre-pack insolvency procedures refer to negotiating a transaction, usually a sale of the 
business’ assets, prior to the formal insolvency appointment and then allowing the 
insolvency practitioner appointed to ratify the transaction quickly to minimise the 
disruption to the business activities. Pre-packs therefore do not usually allow creditors 
to vote on the transaction.  

Pre-packs have become very popular in the UK, where they are usually combined with 
an administration, but they have also attracted criticism for only providing benefits to 
secured creditors and relying too heavily on related party sales to the detriment of 
unsecured creditors.681 A variation on the pre-pack theme is the pre-negotiated 
restructuring plan, where the consent of major creditors to the transaction is canvassed 
prior to the appointment, but the insolvency practitioner is not simply presented with a 
fait accompli transaction.  

Australia’s independence rules and regulatory guidance make UK style pre-pack 
transactions difficult if not impossible in Part 5.3A. As one creditor noted ‘ASIC views 
anything done pre-appointment as being a conflict, but if you don’t have some form of 

 
681 See David Brown, ‘Unpacking the Pre-Pack’ (2009) 9(10) Insolvency Law Bulletin 16; Emanuel 
Poulos and Ayowande McCunn, ‘Pre-pack Transactions in Australia’ (2011) 19(4) Insolvency Law 
Journal 235; Mark Wellard and Peter Walton, ‘A Comparative Analysis of Anglo-Australian Pre-Packs: 
can the means be made to justify the ends?’ (2012) 21(3) International Insolvency Review 143. 
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pre-appointment planning, you’ll have an absolute disaster’. One insolvency practitioner 
stated that ‘I think that’s going to be a jump too far for the regulators. I really don’t think 
that they will ever see that as a good thing.’ A lawyer said: ‘the regulators are dead set 
against pre-packs because they are confused and think every pre-pack is a phoenix.’ 
One insolvency practitioner, who works mostly in the MSME space, did not believe that 
law reform was needed because, in their view, pre-appointment work was acceptable 
as long as appropriate disclosures were made in the DIRRI. One lawyer also noted that 
just because management were involved before and after a pre-pack, this didn’t mean 
it was an improper phoenix transaction. A turnaround advisor, who works with MSMEs, 
explained that the majority of their clients had little choice about their situation and were 
suffering from mental health issues due to the stress of the situation, so pre-pack style 
transactions don’t necessarily involve directors trying to defraud creditors.  

Pre-packed liquidations are promoted by insolvency firms in Australia.682 One insolvency 
practitioner explained that the rise in pre-pack liquidations had directly caused a drop in 
voluntary administration appointments.  

The interviews revealed that pre-planned voluntary administrations are becoming more 
common, particularly for large company insolvencies. One lawyer noted ‘while pre-
packs are not a big thing here but pre-planning VAs, certainly at the big end of town are 
far more common’. Another lawyer stated that law reform was not needed to facilitate 
pre-packs because the level of pre-planning is so common. The most frequently cited 
example of pre-planning was Network Ten, the public television broadcaster, where the 
administrators were engaged by Ten’s lawyers to review the company’s financial 
position and gain an understanding of the business and its main stakeholders and 
contracts during an informal restructuring effort.683  

Several interviewees noted that for large and complex administrations, pre-planning is 
essential to promote an optimal rescue outcome and to contain costs. One insolvency 
practitioner explained that they will not take on an administration appointment unless 
they’ve spent several weeks working through scenario planning with the directors, 
because ‘if you just start on day one and say hi I’m the administrator, everyone will be 
running for cover.’ One lawyer explained that pre-planning, particularly for large and 
complex companies, means ‘it’s not going to be a train wreck because you can 
unstandardised the moving parts of the business and I think they probably get better 
outcomes as a result.’  

Interviewees were asked whether Australian law should be changed to better facilitate 
pre-pack transactions. The response was mixed, with some insolvency practitioners, 
lawyers and turnaround advisors enthusiastic about encouraging pre-packs, but several 
others thought that maintaining strong independence requirements was important and 

did not support pre-packs, particularly if adopting a UK model. As one insolvency 
practitioner noted: 

‘Economically, I think they can give you a much better outcome, but they're also open to a lot of 
abuse. We prioritise independence, fairness, investigation transparency and procedure. We 
seem to value the fact that we know everything that's happened and we've got a proper outcome 
and transparent outcome. There's a cost to that, and that's the way the legal system does it and 

 
682 Ben Sewell, ‘The Good, The Bad and The Ugly: Pre-pack Arrangements and Phoenix Activity for 
SMEs’ [2015] 10 Law Society Journal 78; 
https://www.crouchamirbeaggi.com.au/resources/guidebooks/pre-packs/ (viewed 11.8.21). 
683 Korda, Re Ten Network Holdings Ltd (Admin Apptd) (Rec and Man Apptd) [2017] FCA 914. See 
further Jason Harris, ‘Unpacking the Ten Administration’ (2017) 28(4) Journal of Banking and Finance 
Law and Practice 343. 
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people historically have prioritised that and accepted that that's a cost.’  

One turnaround advisor was sceptical of the value of UK-style pre-packs saying:  

‘You get brought in as the administrator five minutes before the cash runs out so you don’t have 
many options and you’ve got to make a decision on the sale-sure you’ve got voidable transactions 
that you can pursue afterwards, but if you’re not funded it doesn’t matter what legal rights you’ve 
got.’  

Several insolvency practitioners stated that formal insolvency was damaging for the 
goodwill of businesses, so a pre-pack arrangement would particularly help MSMEs 
which have less margin in their financial position than larger businesses.  

One popular idea with insolvency practitioners was the creation of a panel of industry 
experts that could review pre-pack transactions, which is a tool used in the UK.684 Better 
regulatory guidance around pre-appointment work and pre-pack transactions was also 
called for by insolvency practitioners, with a particular request for guidance on 
appropriate valuations for distressed sales,685 as one insolvency practitioner explained 
that: 

‘maybe where it could be tidied up here is in terms of definition by legislation as to what is actually 
an illegal transaction so that it’s clear what that means. Do assets need to be sold for market 
value or an auction value or fair market value somewhere in between? Is it a business valuation 
or an asset valuation subject to the circumstances of the company?’  

That same insolvency practitioner stated that businesspeople were using pre-pack 
liquidations because of the execution risk with a voluntary administration, ‘uncertainty 
at the back end with a creditors’ meeting where they might not like the proposal put 
forward’. In 2020 (after the interviews) the Virgin Australia administration saw 
administrators enter into a binding sale deed prior to the final creditors meeting that was 
conditional on the creditors not approving the DOCA proposal, so that either the 
transaction would occur via a DOCA or the creditors’ meeting would be adjourned after 
a vote and the sale deed would be implemented.686  

4C.3.13 OTHER MATTERS RAISED 

The following themes did not arise in most of the interviews, but they raised issues of 
significance and so are discussed below. 

4C.3.13.1 Corporate Groups 

Several interviewees expressed the view that Part 5.3A could be more efficient and 
effective if it could more easily deal with corporate group structures. At present, each 
company enters its own administration procedure, which requires separate resolutions, 
separate DIRRIs and separate fee approvals for the administrators. As one insolvency 
practitioner who works mostly with larger companies explained that: 

‘the whole Corporations Act is written for one entity, one simple company. Not the stuff that we 
deal in most of the time and certainly not once you start getting into multiple company groups.’  

 
684 The original panel mechanism was subject to extensive criticism: see Eugenio Vaccari 'Pre-Pack 
Pool: Is It Worth It?' (2018) 29(12) International Company and Commercial Law Review 697; Chris 
Umfreville, ‘Review of the pre-pack industry measures: reconsidering the connected party sale before 
the sun sets’ (2018) 31(2) Insolvency Intelligence 58; Bolanle Adebola, ‘The Case for Mandatory 
Referrals to the Pre-pack Pool’ (2019) 32(2) Insolvency Intelligence 71. 
685 For a discussion of distressed valuations see Jason Harris and Tom Ng, ‘Valuation Issues in 
Restructuring: An overview of common valuation methodologies and how they have been handled by 
the courts’ (2019) 31(1) Australian Restructuring Insolvency & Turnaround Association Journal 20. 
686 Strawbridge, Re Virgin Australia Holdings Ltd (admin apptd) (No 8) [2020] FCA 1344. 
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It is possible to have interdependent DOCAs for each company and conduct creditor 
meetings of each company concurrently, but with the prevalence of groups and the 
regular intermingling of assets and liabilities between group members (particularly with 
cross-guarantees) several interviewees noted that amendments to Part 5.3A to more 
easily facilitate pooling within corporate groups would allow voluntary administration to 
achieve better outcomes and lower costs.687 One insolvency practitioner stated 
‘voluntary administration was designed really for single company businesses but it’s 
been adapted over the years to be able to run for corporate groups and, by and large, 
it works ok.’  

Some noted that court orders are regularly sought to confirm the validity of consolidated 
meetings, reporting and committees of inspection, which again is a cost that could be 
reduced if the law better facilitated group administrations. As one insolvency practitioner 
noted ‘there’s 20 companies in the group, I’m going on 20 court applications and things 
just add up. People wonder why it is so expensive, but there is a lot to do and a lot that 
you have to get right and it chews through the returns.’ That same insolvency 
practitioner noted that their firm’s approach was to try to include such applications with 
applications to the court to extend the convening period to help reduce the costs of 
multiple applications.  

4C.3.13.2 The Role of the FEG Recovery Program 

The Fair Entitlements Guarantee Recovery Program (‘FEG Recovery Program’) aims 
to recover funds paid out under the Fair Entitlement Guarantee Act 2012 (Cth) for 
employee entitlements. As noted above at [4C.3.3], the Fair Entitlements Guarantee 
does not apply to voluntary administration; it only applies if employees have lost their 
jobs due to liquidation or personal bankruptcy of their employer. However, the FEG 
Recovery Program has mounted a prominent public campaign seeking to discourage 
administrators from trading-on certain businesses because this may run down 
circulating assets levels before the company enters liquidation. The FEG Recovery 
Program has written to liquidators and exercised their information access rights to 
question administrator trade-on decisions. While there are no decided cases, the issue 
has been ventilated on social media688 and several interviewees noted that this conduct 
was affecting how administrations are run. As one creditor noted, ‘FEG’s actions are 
causing administrators to worry about being pursued by FEG for training on a business.’ 
An insolvency practitioner stated that ‘you’ve got FEG driving so much work, it’s 
ridiculous and that work is not being paid for.’ 

4C.3.13.3 Stigma 

Several interviewees noted that voluntary administration carries a stigma in the 
Australian market, simply because it involved insolvent companies. One insolvency 
practitioner stated:  

‘The stigma of any sort of administration is huge in the marketplace…it’s in administration - this 
has failed, they see administrations as failure, rather than being correlated positively with what 
we’ve achieved’  

Several interviewees noted that many entrepreneurs who wished to undertake an IPO 

 
687 See also Jason Harris, ‘Corporate group insolvencies: Charting the past, present and future of 
"pooling" arrangements’ (2007) 15(2) Insolvency Law Journal 78. 
688 Stephen Hathaway, ‘What a FEG of a dog’s breakfast’, 23 September 2020, www.linkedin.com. See 
also Henry Carr, ‘Classifying intangible work in progress in a winding up’ (2020) 32(3) Australian 
Restructuring Insolvency and Turnaround Association Journal 49 (discussing the need for 
administrators to carefully consider trade on decisions and their impact on circulating assets). 
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on the ASX would be concerned about having experience as a director of a company at 
a time when it entered any form of external administration on their record, and so would 
seek to exit the company before administration commenced. As one insolvency 
practitioner explained ‘people google company names all the time and the first thing that 
pops up is the insolvency notices that the company’s been in administration’ That same 
interviewee noted that ‘trying to explain administration in a prospectus, most investors 
run for cover.’ One turnaround advisor noted: 

‘the VA process 9 times out of 10 is going to be the kiss of death and you are never going to 
recover from it. It’s better just to go into liquidation because the sting isn’t as bad and the steam 
is taken out of everyone’s sails…If you’re looking to move on, then the pain free approach is just 
to do the liquidation first’  

Some interviewees contrasted this with the restructuring culture in the United States 
that seems to support entrepreneurs who have had businesses fail to start again. As 
one creditor, who had worked in the United States, explained: 

‘Coming from the US market to the Australian market, I noticed that one of the real differences in 
culture is that in Australia administration equals insolvency and someone failed, compared to the 
US capital markets where companies routinely go through restructuring and no one blinks.’  

Another creditor noted that ‘you are not personally shamed in the US for losing money, 
whereas in Australia even though people give you a go, the tall poppy syndrome is alive 
and well so that people are very scared of failure.’  

The recognition that voluntary administration carries stigma in the business community 
was also highlighted in Question 4 of the Accountants Survey discussed in [4B.4.2]. 

4C.3.13.4 Changing Uses for Part 5.3A 

One theme that arose during the interviews was the extent to which the use of voluntary 
administration had changed over time. One of the first interviews involved a lawyer who 
worked in a specialist firm, who had experience both before and after voluntary 
administration was introduced, and they noted that the types of matters that they were 
seeing in recent years tended to be matters where the administration was targeted to 
address a specific problem (such as bad leases) or to address a particular creditor (such 
as a particular landlord or the ATO). They said that this was different to matters they’d 
been involved in 15-20 years before, where the company’s directors had responded to 
creditor enforcement (usually a Director Penalty Notice from the ATO) by seeking the 
assistance of an insolvency practitioner to help develop a solution (such as negotiating 
a DOCA). However, with more recent matters, the interviewee observed that the 
directors had obtained advice before seeking out an insolvency practitioner and the 
voluntary administration was used for a specific purpose, rather than to provide 
breathing space to develop a rescue plan through a DOCA. The interviewee did note 
that their experience might not reflect the full state of the market, however this question 
was then put to other interviewees to determine if the experience was shared. One 
insolvency practitioner responded to this question by saying:  

‘I haven't seen someone come in and say ‘Hey I need the moratorium to fix my business’. It's like 
‘hey I've already sold my business to a related party’, to mom, dad, sister or whatever and I’m 
potentially facing bankruptcy anyway as well, and I've been told to go into VA so I don’t have to 
get through liquidation and then I can work out what I need to offer to keep it out liquidation and 
the stigma of insolvent trading, overturning transactions from transferring a business for very little 
value. So I think that's pretty spot on’  

There were many comments about the growth, and the unregulated nature of, the pre-
insolvency advisory space and several comments about voluntary administrations being 
‘abused’. As one insolvency practitioner noted, ‘I think that whatever system we have 
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there’s always going to be a degree of abuse and some element of people not doing 
the right thing.’ Several interviewees explained that greater pre-planning of restructuring 
outcomes was occurring in part because of the safe harbour reforms and because 
directors in medium and large companies were better educated and better advised than 
in the 1990s when Part 5.3A commenced. Many interviewees noted that the same 
comments did not necessarily apply to MSME directors.  

Several interviewees suggested that the practice of voluntary administration had 
changed in the last 10 years as practitioners and creditors became more experienced 
and perhaps more sophisticated in how they used administration and DOCAs. 
Examples such as holding DOCAs, restructuring publicly listed companies using s 
444GA for debt/equity swaps, loan to own strategies and restructuring retail leases for 
borderline solvent businesses, were all mentioned as examples of newer approaches 
to administration. Changes in business attitudes, and judicial and regulatory guidance, 
to pre-appointment advice work for administrators, as exemplified by the restructuring 
of the Ten Network, was cited as supporting administration to save large and complex 
businesses. One creditor stated that the changing use of Part 5.3A was not driven so 
much by changing business attitudes to restructuring and rescue, but rather to changes 
in the funding environment with more lenders coming into the market, which was 
changing Part 5.3A ‘from a process environment into a deal environment.’  

The most commonly cited example of innovative uses of administration was Arrium, 
which was lauded as an example of a creative use of DOCAs to shift creditors and 
assets between companies in a large group with cross guarantees. The legal techniques 
used in Arrium were mentioned by several interviewees as innovative. Indeed, one party 
advising clients in relation to Arrium stated that they believed practitioners were ‘only 
just scratching the surface of what Part 5.3A could be used for.’ One insolvency 
practitioner who had experience working in insolvency before Part 5.3A commenced 
noted ’now there are so many different players and options in terms of debt and equity 
out there…there is some really innovative stuff going on, which is good, and it shows 
that the legislation is fairly robust and can handle it as well.’  

Several interviewees noted that when Part 5.3A was introduced it was used as a 
relatively quick and easy pathway to liquidation, because it was easier and faster for the 
directors to appoint an administrator themselves rather than convene members’ and 
creditors’ meetings to initiate a creditors’ voluntary liquidation. As was discussed in 
earlier chapters, major law reforms in 2007 made it easier and faster to initiate a 
creditors’ voluntary liquidation. This made a creditors’ voluntary liquidation an easier 
way to respond to a Director Penalty Notice from the ATO, because the changes 
allowed directors to fit within the timeframes to avoid personal liability (previously 14 
days, then extended to 21 days).689 Following these reforms, the numbers of voluntary 
administrations dropped significantly, and the numbers of creditors’ voluntary 
liquidations increased dramatically so that creditors’ voluntary liquidations have been 
the most common form of external administration since 2008.  

There is a widespread belief that responding to Director Penalty Notices was a major 
motivation for voluntary administration appointments prior to 2007 and the law reforms 
simply shifted many companies that had previously used Part 5.3A only to avoid them, 
but in circumstances where the company was not a candidate for a corporate rescue, 
and perhaps many of the companies that entered voluntary administration from 1993-

 
689 See Michael Murray and Jason Harris, Keay’s Insolvency: Personal and Corporate Law and Practice 
(Thomson Reuters, 10th ed, 2018), [16.160]. 
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2007 would have been better off with a creditors’ voluntary liquidation. This was 
confirmed in the interviews. As one creditor explained, ‘when they shortened time 
periods for CVLs that made it possible for people to get companies that just needed to 
go into liquidation and were never going to trade out, that go them there.’ Furthermore, 
one lawyer stated that they were no longer seeing voluntary administration 
appointments due to ATO Director Penalty Notices now. The role of the ATO was 
discussed above at [4C.3.6].  

4C.3.14 JUDGING SUCCESS 

Each of the interviewees was asked what their measure of success was for a voluntary 
administration and whether they believed that Part 5.3A was a successful procedure 
that achieved its goals. The answers revealed that the stakeholders were mostly 
satisfied that Part 5.3A achieved its objectives of providing a means, albeit not 
necessarily a perfect or optimal means, to try to save businesses or at least provide a 
better outcome for the company’s creditors than an immediate liquidation.  

The answers to the first question consistently referred to the statutory objects in s 435A, 
although some insolvency practitioners and turnaround advisors stated that success 
should be judged not by the numbers of DOCAs or trade-ons resulting from the 
administration, but rather by asking what the directors intended to get out of the 
procedure and whether that had been achieved. This comment was usually raised in 
the context of advising companies that had internal disputes and where the voluntary 
administration process had been used primarily as a forum for dispute resolution. 
Several interviewees noted that some companies that should go into a creditors’ 
voluntary liquidation were unable to do so because of disputes between the 
shareholders, and so a voluntary administration was a mechanism to resolve that 
dispute.  

The other major variation on the theme of success was the preservation of employee 
jobs, with several lawyers and insolvency practitioners noting that an administration that 
ended with shutting down and breaking-up the business was not a success because it 
failed to maximise the enterprise value and preserve jobs. One lawyer stated that 
voluntary administration was not being used regularly to undertake operational 
restructuring. However, this might be because of the characteristics of the businesses 
when they enter Part 5.3A at a relatively late stage in the decline curve.  

Providing real value to creditors was seen as being important, rather than simply a 
DOCA outcome that paid creditors 2c in the dollar. However, the majority view was that 
even in such a scenario, if the return to creditors was better than what was likely in a 
liquidation, then the procedure was a success. Some interviewees argued that success 
should be judged on the post-DOCA continuation of the business, and whether any 
debts incurred during the Part 5.3A process would bring the downfall of the business 
after the protections of administration and a DOCA had ended. One insolvency 
practitioner explained that many DOCAs might provide a greater return to creditors than 
a projected liquidation, but this was only because the directors wanted to avoid 
liquidation and so agreed to contribute funds for the DOCA, but that the business did 
not continue after the DOCA.  

The speed of the procedure was also noted as a successful feature. One lawyer 
explained that their foreign counterparts were impressed by the fact that the procedure 
requires no court initiation, can be commenced by a board resolution and can be 
completed in 6-8 weeks.  

As to whether the procedure was overall successful in achieving its goals, the response 
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was mostly positive, with the flexibility of the procedure and the lack of mandatory court 
involvement both cited as key contributors to producing favourable outcomes. The 
ability to use DOCAs in a broad variety of ways was seen as highly beneficial, as one 
lawyer explained: 

‘what I like about it is that, where there’s a deed of company arrangement you can pretty much 
do what you like. I describe it, when talking to stakeholders of companies in distress, is that you 
can pretty much start with a clean sheet and you can muck around with the balance sheet, you 
can deal with creditors in pretty much any way you want to, so long as you are convinced, and 
you can convince creditors if you need to, that they are better off with that deed then they would 
be in a liquidation and that tends to be a pretty low threshold. Given that low threshold, you have 
a lot of flexibility and you can be very creative and I think it's only with creative practitioners and 
probably only in more recent times that we've seen more of that creativity and.’  

Several interviewees were strong advocates of the regime, such as one secured creditor 
who said ‘I genuinely believe that we have one of the most successful and effective 
processes around the world’.  

There were a small number of responses from each interview group that stated the 
procedure was not a success, and they tended to be from stakeholders working mostly 
with MSMEs where the cost, complexity and regulatory burden of the procedure was 
cited as the main reason for it not being successful. One turnaround advisor noted:  

‘it has two missions. One is to save a business and so that that should be its predominant role in 
life. It simply cannot save businesses because of the costs. So it cannot achieve its stated 
purpose. There is usually one winner out of it in VA, the administrator … So no, VA absolutely 
doesn’t achieve its objectives.’  

However, another turnaround manager explained that the procedure offers tremendous 
flexibility for balance sheet restructuring through recapitalisation because:  

'you can bend the administration regime to suit what it is that the particular business requires. It's 
very flexible. The way that voluntary administration works is it recapitalizes the business using 
the right-hand side of the balance sheet. So basically, what you're doing is, by eliminating debt 
or by rescheduling or restructuring debt, getting a free kick for working capital where all the 
liabilities are frozen as at day one but you still collect debtors. You get a bit of a working capital 
boost from that and you also recapitalize the business almost in its entirety by removing debt 
which gives a business a really good strong chance of getting back on its feet. The other thing I 
think is really worth saying for voluntary administrations is it's really cheap to raise funds. If you 
are trying to raise capital in the marketplace it takes ages and people kick tires and there's 
negotiations and there's all kinds of stuffing around with that, but with a voluntary administration, 
there's none of that. There's none of that red tape if you like. You cut straight through to saying 
‘Okay we need to recapitalize this business, we're not going to be able to get it by raising equity, 
we're going to get it by debt'  

Some also noted that most companies that enter voluntary administration end up in 
liquidation, although other interviewees said that was not a valid measure of success or 
failure because the purpose of the specific procedure may have been achieved. 
Similarly, the business may have been kept whole and sold as a going concern before 
putting the corporate shell into liquidation.  

Several interviewees had experience from before Part 5.3A was introduced, and each 
of them stated that the procedure clearly offered greater options and flexibility than the 
prior procedures of official management (former Part 5.3), creditors schemes and 
provisional liquidations (both of which are still available but rarely used). One lawyer 
noted ‘it’s better than nothing and it’s certainly better than what we had.’ An insolvency 
practitioner stated that voluntary administration was a success if it was judged 
specifically against the options that existed prior to 1993. Another insolvency 
practitioner explained:  
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‘Administrations have been in since 93, and prior to that there really wasn't anything in place, and 
whilst I think the process has evolved slowly over the years, I think it's largely remained the same 
since 93 as a process. I think overall it is a success.’  

4C.4 CONCLUSION 

The interviews discussed in this chapter suggest, at least for the 40 senior stakeholders 
interviewed, that Part 5.3A can achieve its stated objectives and can work well as a 
corporate rescue tool for a variety of business sizes. While there were some elements 
to the regime that interviewees suggested could be streamlined, amended or removed, 
there was broad support for the regime due to its flexibility and balancing of creditor 
rights and an out-of-court processes but with the transparency and accountability that 
external administration brings. It is clear that the procedure is regularly used for 
companies of all sizes, although several interviewees stated that a voluntary 
administration was more likely to be successful for a larger company with better 
systems, greater asset levels, competent and well-advised directors, more cash and a 
sustainable and competitive business model, compared with micro and small 
businesses that often lacked some or all of those factors. However, many interviewees 
pointed out that success or failure, and questions of whether the regime was 
appropriate, depended on the circumstances of the particular company and that it was 
not one or two aspects of Part 5.3A that meant the procedure was appropriate or 
inappropriate. As noted earlier in Chapter 2, corporate rescue is not about saving all 
businesses, or even giving every distressed business a chance to be saved, but rather 
about providing a mechanism where viable businesses can be saved. On that measure, 
the interviewees agreed that Part 5.3A is successful, even if some businesses are 
beyond redemption and should not use voluntary administration. One creditor summed 
up a common view expressed in the interviews, saying ‘I think the VA process is the 
best regime in the world. We just need to tweak it to help it do things better.’  

The next chapter examines the issues raised from the interviews and surveys in more 
detail. Chapter 6 then proposes potential law reform measures that could be taken to 
help make Part 5.3A and the new Part 5.3B optimal corporate rescue regimes. 
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CHAPTER 5: ISSUES FOR CONSIDERATION  

5.1 INTRODUCTION 

This chapter builds on the empirical research discussed in the previous three chapters 
by highlighting issues in voluntary administration that may hinder it as a corporate 
rescue mechanism, and also considers whether the new Part 5.3B can assist rescuing 
MSMEs if voluntary administration is not an optimal corporate rescue mechanism. The 
next chapter provides multiple law reform recommendations that address the issues 
examined in this chapter.  

One major theme that was raised by stakeholders in Chapters 4B and 4C is that Part 
5.3A does not distinguish between large and MSME (micro, small and medium 
enterprises) businesses.690 A large number of the stakeholders surveyed and 
interviewed believed that administration has a cost structure that may not suit many 
smaller businesses. The discussion below identifies features of voluntary administration 
that may contribute to its (perceived) high-cost structure. Stakeholders also raised 
several factors that may hinder the use of Part 5.3A to undertake efficient sales of the 
business, particularly for MSMEs, which are discussed further below.   

In late 2020, the Federal Government announced the introduction of a new debtor-in-
possession version of Part 5.3A, to be included as Pt 5.3B of the Corporations Act, 
which commenced on 1 January 2021. This new procedure seeks to provide a cheaper 
restructuring alternative for MSMEs that have less than $1 million in liabilities and will 
be evaluated in this chapter to determine whether this new regime addresses the 
concerns arising from the empirical data discussed earlier in the thesis.  

5.2 ONE-SIZE-FITS-ALL? 

5.2.1 Introduction 

The interviews discussed in Chapter 4C (at [4C.3.2]) noted that different factors 
influence the success or failure of a restructuring of MSMEs compared with large 
companies.691 This is widely accepted by scholars around the world.692 It is important to 
focus on MSMEs because they represent the bulk of the Australian economy, in terms 
of employment,693 and contribution to Gross Domestic Product.694  

 
690 Micro refers to businesses with 0-4 employees, small refers to businesses with 5 to less than 20 
employees, medium employing between 20-200 employees and large employing above 200 employees: 
ABS, 81550 Australian Industry 2018-2019, May 2021. 
691 This section builds on Jason Harris, ‘Should voluntary administration remain a one-size-fits-all 
procedure? Do we need a fast-track system for small business rescues?’ In Shelley Griffiths, Sheelagh 
McCracken and Ann Wardrop (Eds.), Exploring Tensions in Finance Law: Trans-Tasman Insights 
(Thomson Reuters, 2014) pp 101-126. 
692 World Bank Group, Report on the Treatment of MSME Insolvency (Insolvency and Creditor/Debtor 
Regimes Task Force 2017); Riz Mokal et al, Micro, Small and Medium Enterprise Insolvency: A Modular 
Approach (Oxford University Press, 2018); Sarah Paterson, Corporate Reorganization Law and Forces 
of Change (Oxford University Press, 2020).  
693 According to ABS 81550 Australian Industry 2018-2019, May 2021, Table 5, Large business employs 
approximately 34% of the private workforce with medium sized businesses employing 25%, small 
businesses employing 16% and micro businesses (with 0-4 workers) employ 25% of the private 
workforce. 
694 ABS 81550 Australian Industry 2018-2019, May 2021, indicates that large businesses contribute 
approximately 45% of GDP, medium sized businesses contribute approximately 22%, small businesses 
contribute approximately 12% and micro businesses contribute approximately 20%. For a global 
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At present, Part 5.3A applies the same procedure to all companies, regardless of their 
size or complexity. This is similar to the position in the United Kingdom695 and in New 
Zealand.696 In Canada, the Companies' Creditors Arrangement Act 1985 (RSC) 
(‘CCAA’) only applies to larger companies that have at least C$5 million in debt,697 while 
Chapter 11 restructuring in the United States has recently been amended to include a 
new small business alternative available for businesses owing up to US$7.5 million.698 

This section will identify how adopting a one-size-fits-all approach may hinder the use 
of Part 5.3A as a corporate rescue mechanism for all businesses.  

5.2.2 Comparing MSME and large company restructurings 

5.2.2.1 Overview 

Professor Baird has described modern restructuring practice as existing in completely 
different parallel worlds, the world involved in large restructuring cases concentrated in 
a small number of specialist courts in New York and Delaware, and the world of small 
restructuring cases found in the rest of America’s bankruptcy courts.699 As Professor 
Baird notes, these two worlds rarely meet, with specialist judges and lawyers mostly 
focussing their practice on one or the other. The point of raising this argument is not to 
contest or affirm this as an observation of US restructuring practice, but rather to note 
that restructuring efforts involving large and very large (often called ‘mega’ 
restructurings) are a different world to restructuring an MSME debtor700 and to question 
whether the current one-size-fits-all model of Part 5.3A produces the optimal structure 
for corporate rescue.701 

5.2.2.2 Comparison 

Large companies tend to have more assets and larger debts than MSME businesses 
when they enter restructuring. It is difficult to determine the specific asset position of 
MSMEs when they enter financial distress in need of restructuring. Figures provided by 
the ABS show that 93% of all businesses operating in Australia have turnover of less 
than $2 million per year and 74% had turnover of less than $200,000, which suggests 
that the asset position would not be large for most smaller businesses.702 Furthermore, 
ABS data also shows that almost 63% (62.8%) of businesses in Australia have no 
employees, while 69% of those businesses that do employ people, only employ 1-4 

 
perspective on MSME prevalence see: Riz Mokal et al, Micro, Small and Medium Enterprise Insolvency: 
A Modular Approach (Oxford University Press, 2018) Ch 1. 
695 Insolvency Act 1986 (UK) Pt 1 (Company Voluntary Arrangements, ‘CVA’); Sch B1 (administration). 
The CVA regime previously provided for a moratorium for small businesses, but this was largely 
ineffectual and was repealed in 2020 with the introduction of a new standalone moratorium into Part A1 
of the Insolvency Act 1986 (UK) by the Corporate Insolvency and Governance Act 2020 (UK). 
696 Companies Act 1993 (NZ) Pt 15A. This is based on Corporations Act 2001 (Cth) Part 5.3A. 
697 Companies' Creditors Arrangement Act 1985 (RSC) s 3(1). 
698 Title 11 USC Subchapter V, §§1181-1195. 
699 Douglas Baird, ‘The New Face of Chapter 11’ (2004) 12(1) American Bankruptcy Institute Law Review 
69. 
700 See generally, Sarah Paterson, Corporate Reorganization Law and Forces of Change (Oxford 
University Press, 2020). 
701 See also Jason Harris, ‘Should voluntary administration remain a one-size-fits-all procedure? Do we 
need a fast-track system for small business rescues?’ In Shelley Griffiths, Sheelagh McCracken and Ann 
Wardrop (Eds.), Exploring Tensions in Finance Law: Trans-Tasman Insights (Thomson Reuters) 101-
126. 
702 ABS 8165.0 Counts of Australian businesses, including entries and exits, February 2021, Table 17. 
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people.703 Businesses with turnover of less than $200,000 had a much lower survival 
rate than businesses with higher turnovers (roughly 50% failed, compared with 
approximately 35% of businesses with larger turnovers that failed).704 It should be noted 
that these ABS figures do not break down employment and turnover by type of business 
structure so these figures include partnerships, trusts and sole proprietors. The figures 
do suggest that the vast majority of businesses in Australia are small in terms of turnover 
and employ no (or very few) workers, which would put them at the micro and small end 
of the MSME classification, and indeed would put most of them at the micro end 
(employing no workers). 

MSMEs often rely upon a smaller number of customers than large businesses, and 
these customers often make up a larger proportion of MSME revenues than individual 
customers do in large businesses.705 MSME businesses are often operating in very 
competitive markets and with lower margins than those available to large businesses 
and rely more heavily on bank finance than larger businesses who may access public 
and private capital markets.706 MSME businesses may lack resources to engage 
specialist credit and risk management expertise.707 These factors may make it harder to 
restructure MSME businesses, because when they enter financial distress in need of 
restructuring they are likely to have less assets and fewer options to reduce costs and 
grow revenue through an operational turnaround.708 This was a strong theme noted by 
many of the senior stakeholders interviewed in Chapter 4C. 

Insolvency practitioners prepare a report for ASIC on the financial position of the debtor 
company when they external administration (formerly known as the EX01 Schedule B 
report and now known as the Initiation External Administrator’s Report), although 92% 
of the reports are filed by liquidators with only 7% being lodged by administrators.709 The 
ASIC report notes that 62% of the 7,498 companies involved in the report had 5 or fewer 
employees and only 0.1% has more than 200 employees.710 The estimated realisable 
asset position of companies that were the subject of the report was mostly less than 
$100,000 (84% of companies) and 58% of companies having less than $10,000 in 
assets.711 It must be noted that these figures are not just for companies in voluntary 
administration, but all types of external administration (mostly liquidation). It is possible 
that the asset position of companies that choose voluntary administration might be very 
different from the companies featured in this report, but unfortunately ASIC does not 

 
703 Ibid, Table 13. 
704 Ibid, Table 20. 
705 Department of Industry, Innovation, Science, Research and Tertiary Education, Australian Small 
Business: Key Statistics and Analysis (December 2012), p 33; Riz Mokal et al, Micro, Small and Medium 
Enterprise Insolvency: A Modular Approach (Oxford University Press, 2018) 13-14. 
706 Riz Mokal et al, Micro, Small and Medium Enterprise Insolvency: A Modular Approach (Oxford 
University Press, 2018) 17 
707 Riz Mokal et al, Micro, Small and Medium Enterprise Insolvency: A Modular Approach (Oxford 
University Press, 2018) 13-14. 
708 One Australian study found that public companies that entered voluntary administration with higher 
levels of resource slack had better restructuring outcomes than those with lower levels of resource slack: 
James Routledge and David Morrison, ‘Voluntary administration: Patterns of corporate decline’ (2009) 
27(2) Company & Securities Law Journal 95. 
709 Source: ASIC, Insolvency Statistics: Series 3, Initial External Administrators’ Reports, Series 3.3, 
December 2019. This report has been discontinued. 
710 Ibid, Table 3.3.4. 
711 37% of companies had $1 or less in realisable assets. 
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publish statistics on the financial position of companies by type of appointment.712 

The figures above suggest that, for a large proportion of companies that get into 
financial distress, the key stakeholders will be owner/managers (i.e. where the company 
employs no workers, or a micro company). Owner/managers of MSMEs have a different 
set of personal incentives from large company directors because they are not usually 
part of the market for executive managers (they are tied to their business through their 
equity stake) and so reputational harm through insolvency is not as large a 
consideration for them compared with managers of large business who are professional 
managers working in a competitive market for executive talent.713  

The interview data in Chapter 4C also showed that the potential liability for insolvent 
trading is less of a concern for owner/managers of MSMEs because they already have 
most or all of their wealth tied up in the business, which will be lost once it is shut 
down.714 If the directors have little or no assets following the collapse of the business, 
there will be no incentive for liquidators or creditors to take action. This demonstrates 
the need for early intervention in financially distressed businesses.715  

When a company is higher up the decline curve716 than actual insolvency, the incentive 
to appoint an administrator is unlikely to be fear of insolvent trading, but rather seeking 
to avoid personal liability for the company’s tax liabilities.717 The power of the ATO to 
issue a Director Penalty Notice (‘DPN’) so as to shift personal liability for some of the 
company’s unpaid tax debts onto the directors is only avoided if the director takes 
actions within 21 days to either pay the debts or put the company into liquidation or 
voluntary administration.718 However, appointing an administrator or liquidator will only 
avoid personal liability if the company has maintained its tax lodgements; otherwise the 
ATO may issue a ‘lockdown DPN’ that will impose liability on the director regardless of 
external administration being entered after the notice.719 It is also possible for the ATO 
to force a company into external administration by issuing garnishee notices on debtors 
to the company, which will likely starve the company of cashflow.720 The key point here 
is that the ability of the owner/manager to trade-on the business may be effectively 

 
712 The only exception to this is for remuneration, where Table 3.1.10.1.1 and 3.1.10.1.2 report on 
remuneration for administrators and deed administrators respectively. 
713 Stephen Parbery, 'Assessing voluntary administration in Australia: Including suitability for workouts, 
turnarounds and pre-packs' in Robert Austin and Fady Aoun (ed), Restructuring Companies Troubles 
Times: Direct and Creditor Perspectives (Ross Parsons Centre, The University of Sydney, 2012) pp 99-
101. 
714 Australian Small Business and Family Enterprise Ombudsman (‘ASBFEO’), Insolvency Inquiry Report 
(2020). 
715 The ASBFEO Report, ibid, recommended a government voucher be given to MSME owners to 
undertake a financial health check before deciding on their business options: Recommendation 1. 
716 For a discussion of the ‘decline curve’ see: UK Government, Central Government Guidance on 
Corporate Financial Distress (July 2019) p 11. 
717 Michael Murray and Jason Harris, Keay’s Insolvency: Personal and Corporate Law and Practice 
(Thomson Reuters, 10th ed, 2018) [16.145]-[16.165]; Sylvia Villios, 'Director penalty notices - promoting 
a culture of good corporate governance and of successful corporate rescue post insolvency' (2016) 25(1) 
Revenue Law Journal, Article 2. 
718 Taxation Administration Act 1953 (Cth) Sch 1 ss269-15, 269-25. 
719 Taxation Administration Act 1953 (Cth) Sch 1 s269-25. See further, Helen Anderson, ‘Illegal Phoenix 
Activity: Practical Ways to Improve the Recovery of Tax’ (2018) 40(2) Sydney Law Review 255. 
720 Taxation Administration Act 1953 (Cth) Sch 1 s260-5. See further Sylvia Villios and David Brown, 
‘Getting the priorities right: ATO garnishee notices in times of corporate distress’ (2020) 35(3) Australian 
Tax Forum 368. 
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prevented by tax enforcement activities.721 Any amendments to better facilitate voluntary 
administration as a corporate rescue mechanism will need to also consider the capacity 
of the ATO to narrow a debtor company’s options.722 

MSME businesses generally find it more difficult to access business finance than large 
businesses,723 and are commonly financed through the personal assets of the business 
owners, such as personal loans and credit cards.724 For this reason, it is likely that many 
MSME businesses will involve some degree of intermingling between the personal 
assets and liabilities of the owner/managers and those of the business.725 There will also 
likely be personal guarantees over the company’s loans.726 Large businesses can 
access broader avenues of public finance through asset based lending, bond issues 
and syndicated finance.727  

The use of personal guarantees over the company’s debt by directors or related parties 
(such as spouses or parents and siblings) introduce complexities into restructuring 
efforts and indeed may provide a disincentive to initiate administration, because this 
may trigger guarantees and result in the guarantors being made bankrupt and losing 
their family home.728 

If the collapse of a MSME also leads to the personal bankruptcy of the directors, then 
this should also be considered in any law reform to facilitate voluntary administration as 
a corporate rescue tool.729 The threat of personal bankruptcy may motivate the MSME 
director to seek to trade-on the business ‘into oblivion’ to stave off bankruptcy for as 
long as possible. Any measure aimed at encouraging directors to seek professional 
advice and to appoint an administrator must acknowledge this feature of MSME 
restructurings. The issue of suspending personal guarantees during administration and 
DOCAs is discussed in Chapter 6.  

MSME businesses are more likely to involve family businesses than is the case with 
large public companies.730 They will involve unique characteristics such as emotional 

 
721 See further Sylvia Villios, ‘Tax collection, recovery and enforcement issues for insolvent entities’ (2016) 
31(3) Australian Tax Forum 425. 
722 See generally, Catherine Brown, Colin Anderson and David Morrison, ‘The certainty of tax in 
insolvency: Where does the ATO fit?’ (2011) 19(2) Insolvency Law Journal 108; Sylvia Villios, ‘Tax 
collection, recovery and enforcement issues for insolvent entities’ (2016) 31(3) Australian Tax Forum 425. 
723 Department of Industry, Innovation, Science, Research and Tertiary Education, “Australian Small 
Business: Key Statistics and Analysis” (December 2012), Table 28; Australian Small Business and Family 
Enterprise Ombudsman, Small Business Loans Inquiry (2016). 
724 Riz Mokal et al, Micro, Small and Medium Enterprise Insolvency: A Modular Approach (Oxford 
University Press, 2018) 10, 192. 
725 Riz Mokal et al, Micro, Small and Medium Enterprise Insolvency: A Modular Approach (Oxford 
University Press, 2018) 192. 
726 See further Australian Small Business and Family Enterprise Ombudsman, Small Business Loans 
Inquiry (2016). 
727 See Sarah Paterson, Corporate Reorganization Law and Forces of Change (Oxford University Press, 
2020) Ch 3; King & Wood Mallesons, Australian Finance Law (Thomson Reuters, 7th ed, 2016) Ch 6, Part 
III. 
728 This is discussed further below when discussing limits on the scope of DOCAs. 
729 Riz Mokal et al, Micro, Small and Medium Enterprise Insolvency: A Modular Approach (Oxford 
University Press, 2018) 10; Australian Small Business and Family Enterprise Ombudsman, Insolvency 
Inquiry Report (2020). 
730 There are still many large private companies that are family owned such as Visy and Linfox, and 
several large publicly listed companies that are dominated by family block holders such as Crown 
Resorts, Harvey Norman, Reece, Seven West and TPG. 
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ties to the business that provide both a source of potential family funding and support 
but also more complex relationships between key stakeholders, often with assets being 
held by different family members.731 In some cases, this emotional attachment to the 
business may mean that family members will value the assets higher than the market 
does which can result in related-party sales. These issues can complicate a voluntary 
administration because there may be potential actions that could be taken against family 
members if the company goes into liquidation, but the family members might also be 
the most likely source of funding for a DOCA and may have the incentive to pursue a 
DOCA to avoid potential action in a liquidation.  

Large businesses are more likely to employ large numbers of workers and to operate 
across multiple locations, which will require more resources to be devoted to trading on 
the business and increases the personal risk for the administrators.732 Large businesses 
are also more likely to operate through a group structure,733 which imposes further 
complexities as discussed below.  

The interviews in Chapter 4C demonstrated that MSMEs are more likely to have 
deficiencies in reporting and accounting systems, may have incomplete books and 
records and may lake strong management capability.734 Managers of large businesses 
are typically professional managers, who may have the expertise to recognise when the 
business is getting into financial distress and may seek advice (or have external 
monitoring imposed upon them by secured creditors).735 Managers of MSME businesses 
are more likely to be focussed on running the business to generate income than on 
accounting and record keeping. This leads to costs and taxation problems that can 
ultimately bring down the business if not addressed in a timely fashion.736 

The same voluntary administration procedure can be used for large companies such as 
Ansett Airlines, ABC Learning Centres, Arrium and Virgin Australia (large businesses 
operating in multiple countries with thousands of employees and tens of thousands of 
creditors) as can be used for micro-businesses with no employees and little assets. 
Importantly, this means that the same procedural requirements are applied to all types 
of companies in voluntary administration, regardless of the asset positions of the 
companies involved. With the cost of administration often reported to be $50,000 for 
administration and even more if a DOCA is implemented (as discussed in [4C.3.1]), it 
does appear that the cost of administration will often be greater than the value of the 
assets of most MSMEs. 

5.2.3 Recent reforms 

5.2.3.1 Overview 

In late 2020, the Federal Parliament passed reforms to the Corporations Act 2001 (Cth) 
to introduce a new Part 5.3B (‘restructuring of a company’) that provide a new small 

 
731 For example, intellectual property may be owned by one or more family members but used by the 
business. Assets may also be shared between family members for both business and personal reasons. 
732 The personal liability of administrators is discussed further below. 
733 Ian Ramsay and Geof Stapledon, ‘Corporate groups in Australia’ (2001) 29(1) Australian Business 
Law Review 7. 
734 These problems can also arise in large matters but are a common feature of MSME insolvencies. 
735 Stephen Parbery, 'Assessing voluntary administration in Australia: Including suitability for workouts, 
turnarounds and pre-packs' in Robert Austin and Fady Aoun (ed), Restructuring Companies Troubles 
Times: Direct and Creditor Perspectives (Ross Parsons Centre, The University of Sydney, 2012) 99-101. 
736 For a recent example see Re Balmz Pty Ltd (in Liq) [2020] VSC 652; Jason Harris, ‘How to use safe 
harbour wisely’ (2021) 37(1) Company Director 66. 
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business restructuring mechanism.737 The reforms are aimed at small and medium sized 
enterprises as they only apply to businesses with less than $1 million in total liabilities.738 
The new procedure is not external administration, in the sense of having an insolvency 
practitioner take control of the management of the company, but rather a debtor-in-
possession regime. The directors remain in control of the management of the company 
for the duration of the procedure,739 with a restructuring practitioner (‘RP’) appointed to 
perform a general monitoring role. The procedure involves three phases: 

1. The restructuring phase,740 which is when the restructuring plan is being formulated 
by the debtor company. The company will have 20 business days to put its restructuring 
proposal to the creditors from the date of the RP’s appointment (referred to in the 
legislation as ‘the proposal period’).741  

2. The acceptance phase, which is when creditors are asked to vote on the 
restructuring plan proposed by the company.742 This occurs during the company’s 
restructuring period and will end if the creditors reject the restructuring plan, if a plan is 
not put to the creditors within the 20 business days proposal period, or if the RP cancels 
the restructuring.743 

3. The plan implementation phase, which is when the company is operating under a 
restructuring plan.744 The plan implementation phase begins at the end of the last day 
of the acceptance period (the time in which creditors have to vote on the plan) and ends 
when the restructuring plan ends.745 

The procedure is commenced by the debtor company’s directors appointing a 
‘restructuring practitioner’ (‘RP’) by resolution of the board.746 The primary role of the RP 
is to assist with the formulation of the restructuring plan by the directors of the debtor 
company, review the documents to be provided to creditors in order to make certain 
declarations to creditors about the plan and the company and then arrange for the 
creditors to vote on the plan.747 The RP also has a role approving transactions that may 
be outside of the ordinary course of the company’s business.748 

5.2.3.2 Critique 

Despite the Treasurer’s statement that the new procedure will help thousands of 
MSMEs to recover from the COVID-19 pandemic by restructuring their affairs using the 

 
737 This section draws on Jason Harris and Christopher Symes, ‘The chimera of restructuring reform: An 
opportunity missed for MSMEs in Pt 5.3B’ (2021) 36(2) Australian Journal of Corporate Law 182. 
738 Corporations Act 2001 (Cth) s 453B(1)(a); Corporations Regulations 2001 (Cth) reg 5.3B.03(1)(a). 
739 Corporations Act 2001 (Cth) s 453K. 
740 Corporations Act 2001 (Cth) s 453A; Corporations Regulations 2001 (Cth) reg 5.3B.02. 
741 Corporations Regulations 2001 (Cth) reg 5.3B.17 (definition of ‘proposal period’). The RP or the court 
may extend this 20 business days proposal period: Ibid reg 5.3B.17(2),(4). 
742 Corporations Regulations 2001 (Cth) reg 5.3B.21(5). 
743 Corporations Regulations 2001 (Cth) regs 5.3B.02, 5.3B.20 (lapsing of restructuring plan). 
744 The company is no longer under restructuring once its restructuring plan is approved by the creditors 
during the acceptance phase: Corporations Regulations 2001 (Cth) reg 5.3B.02(1)(j). 
745 Corporations Regulations 2001 (Cth) regs 5.3B.21, 5.3B.25. The restructuring plan ends when one of 
the events in Corporations Regulations 2001 (Cth) reg 5.3B.02 occurs. 
746 Corporations Act 2001 (Cth) s 453A(a). The RP must be a registered company liquidator: Ibid s 456B. 
747 Corporations Act 2001 (Cth) s 453E; Corporations Regulations 2001 (Cth) reg 5.3B. 
748 Corporations Act 2001 (Cth) s 453L(2)(b); Corporations Regulations 2001 (Cth) regs 5.3B.04, 5.3B.05. 
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new Part 5.3B,749 the new procedure arguably contains few incentives for existing 
management and a confused set of incentives for creditors. There appears to be a lack 
of strong incentives for the company’s directors to use the new restructuring procedure. 
While getting a restructuring plan approved might provide financial relief for the 
company, the new procedure offers much less flexibility than Part 5.3A and has some 
features that will be disadvantageous for directors.  

It is common for MSMEs to rely upon finance from the directors and shareholders, who 
are usually owner/managers. The new Pt 5.3B treats directors and members as 
‘excluded creditors’ because they are ‘related creditors’,750 and voting by excluded 
creditors on the restructuring plan must be disregarded.751 This means the persons who 
may well be largest creditors to the company are not permitted to vote on its future. 
There is no similar limitation for other forms of external administration.752  

While the restructuring period will provide protection against the enforcement of 
personal guarantees given by directors and relatives of directors,753 that protection will 
end once the company moves into a restructuring plan. This may mean that creditors 
holding guarantees can make the director or related party bankrupt if they cannot satisfy 
the guaranteed debt. The guaranteed debts cannot be included in the terms of the 
restructuring plan, because they are not an admissible debt or claim.754 One positive 
aspect of the new Part 5.3B for directors is that entry into restructuring will provide relief 
from Director Penalty Notices under tax administration laws.755 

There are also limits on what a restructuring plan can achieve, that will hinder its utility 
for addressing MSME debt problems. The restructuring plan must be a cash payment 
as a dividend (so no debt/equity swaps or in specie distributions),756 and all creditors 
must rank equally.757 This means that directors or related parties who are also creditors 
must be paid the same rate of dividend as unrelated creditors. The requirement to pay 
pari passu is a standard term that must be included in all restructuring plans and cannot 
be waived or varied.758 

The eligibility criteria for the new Pt 5.3B are also likely to be problematic for directors 
wishing to take advantage of the new procedure to address the company’s financial 
problems. The requirement to have tax lodgements up to date and all employee 
entitlements to be due and payable before a restructuring plan is put to the creditors759 
will mean that many MSMEs will be unable to use the new procedure as levels of 
compliance in that sector are notoriously low, as discussed in Chapter 4C. 

Creditors may be sceptical of the value of the new procedure because of the lack of 

 
749 Hon Josh Frydenberg, ‘Insolvency reforms to support small businesses recovery’, media release, 25 
September 2020. 
750 Corporations Regulations 2001 (Cth) reg 5.3B.01. 
751 Corporations Regulations 2001 (Cth) reg 5.3B.25(2)(c). 
752 Creditor resolutions passed by related party votes can be challenged in court: Insolvency Practice 
Schedule (Corporations) s 75-41. 
753 Corporations Act 2001 (Cth) s 453W. 
754 Corporations Regulations 2001 (Cth) reg 5.3B.01. 
755 Tax Administration Act 1953 (Cth) Sch 1 s 269-15(2)(ba). 
756 Corporations Regulations 2001 (Cth) reg 5.3B.15(4)(a). 
757 Corporations Regulations 2001 (Cth) reg 5.3B.27(1)(a), (b). 
758 Corporations Regulations 2001 (Cth) reg 5.3B.27(2). 
759 Corporations Regulations 2001 (Cth) reg 5.3B.24. 
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detailed information that they are provided, compared with a voluntary administration.760 
The new procedure also uses a novel schedule of debts and claims that are determined 
by the directors, leaving it up to creditors to challenge any disputed assessment, which 
will inevitably lead to disputes.761 The process for resolving such disputes is also 
cumbersome, including the potential for multiple rounds of creditor voting,762 and will 
result in multiple pieces of correspondence between the RP and the creditors and 
variations to the proposed payments under the restructuring plan.  

The voting mechanism is also problematic because it is based only on a simple majority 
in value of the creditors who respond to the RP’s notice requesting voting, meaning a 
small number of creditors could approve of the restructuring plan. This may mean that 
large creditors such as the Australian Taxation Office have effective control over the 
plans because they will usually be the single largest unsecured creditor. In other forms 
of insolvency administrations, the voting threshold includes both majority in number and 
value.  

The fact that the RP is not managing the company means that they do not have the 
same personal liability that administrators have.763 This is problematic because it means 
that creditors who continue dealing with the company during the period of restructuring 
will not be assured of payment, as they are during Part 5.3A (because of the 
administrator’s personal liability). This is likely to lead to creditors insisting on pre-
payment or cash on delivery, which may further constrain the company’s cash 
resources.  

The introduction of the new Part 5.3B is a recognition that Part 5.3A may not always be 
suitable for MSMEs in financial distress. The new procedure could have addressed 
concerns that were raised during the interviews and surveys (conducted before the 
introduction of the new procedure), but unfortunately falls short in multiple areas. 
Chapter 6 provides recommendations for reforms that would enable Part 5.3B work 
better for MSMEs. 

5.3 THE COST OF ADMINISTRATION 

5.3.1 Overview 

One major concern raised in the surveys and interviews about Part 5.3A is that it may 
be too expensive for MSMEs. This section examines these concerns by reviewing 
statistical evidence of the cost of administration as well as unpacking the reasons for 
that cost.  

5.3.2 Evidence on the cost of administration 

The interviews and surveys in Chapter 4 suggests the cost of voluntary administration 
is at least $30,000-$50,000, even for a non-trading business. A DOCA will probably cost 
at least as much as DOCAs usually last for a year or longer (as noted in [4A.4.13]).764 

 
760 There is no full report to creditors as required for Part 5.3A under Insolvency Practice Rules 
(Corporations) 2016 (Cth) r 75-225. 
761 Corporations Regulations 2001 (Cth) reg 5.3B.22. 
762 Corporations Regulations 2001 (Cth) reg 5.3B.23. 
763 Such as liabilities for debts incurred during the restructuring period. Compare during voluntary 
administration: Corporations Act 2001 (Cth) ss442A, 442B. 
764 See Mark Wellard, ‘A sample review of Deeds of Company Arrangement under Part 5.3A of the 
Corporations Act’, Terry Taylor Scholarship Report, 2014, available from 
https://eprints.qut.edu.au/view/series/ARITA_Terry_Taylor_Scholarship/2014.html (viewed 11.8.21) 
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This may be in addition to a personal indemnity to be granted by the directors or others 
(such as a major shareholder).  

The statistics provided in ASIC’s reports from external administrators reveal that in 48% 
of administrations (of a total of 1,613 reports) there was no reported remuneration with 
a further 28% had remuneration up to $50,000 and only 3% of administrator reports had 
remuneration in excess of $250,000. For deed administrators (of a total of 923 reports) 
the position was less with 85% of reported cases involving no remuneration and a 
further 10% involving remuneration up to $50,000 and less than 1% with remuneration 
over $250,000.765 These figures seem low when compared to comments in the 
interviews and surveys, as well as statements in public inquiries.766 If the figures are 
correct, then it appears that there is a substantial mis-match between what stakeholders 
believe Part 5.3A costs and what it actually costs. These figures also do not include 
disbursements, such as the operational costs of trading on a business.  

Several comments in the interviews noted that the cost structure of voluntary 
administration is perceived as being much cheaper than court-driven debtor-in-
possession procedures such as Chapter 11 in the United States and suggested that the 
short timeframe in Part 5.3A helps constrain costs. While some administrations extend 
for many months, or even several years, this was because of the large and complex 
nature of the companies involved, not the inherent cost structure of Part 5.3A. The 
Australian Small Business and Family Enterprise Ombudsman’s Report from its 
Insolvency Inquiry found that ‘the time and cost to undertake a VA, the cost of a 
liquidator monitoring a DOCA, mean these are not viable alternatives for small 
businesses’,767 and ‘while a voluntary administration is intended to provide a business 
with time to restructure, the time and money expended to meet statutory obligations and 
undertake investigations leaves no assets to support a small business restructure.’768 
The Productivity Commission found in 2015 that ‘the current culture, incentives and 
legal framework around voluntary administration inhibit its effectiveness as a genuine 
restructuring mechanism.’769 

5.3.3 What contributes to the cost structure? 

5.3.3.1 Investigations 

Administrators must investigate the company’s business, property, affairs and financial 
circumstances, and prepare a report for creditors that recommends how creditors 
should vote at the final creditors’ meeting.770 Administrators must also report on potential 
offences to ASIC,771 and prepare periodic reports for ASIC and creditors, including for 
remuneration approvals and annual reports on the administration.772 These reporting 
obligations can involve the production of lengthy documents (sometimes over 100 
pages). These reports are discussed further below in [5.5]. This section will discuss the 
investigations required to complete the report to creditors.  

 
765 ASIC, Insolvency Statistics Series 3: Initial External Administrators’ Report, Series 3.3, December 
2019, Tables 3.1.10.1.1 and 3.1.10.1.2. 
766 Australian Small Business and Family Enterprise Ombudsman, Insolvency Inquiry Report, 2020. 
767 Ibid, p 15. 
768 Productivity Commission, Business Set-Up, Transfer and Closure: Inquiry Report (September 2015) 
p 25. 
769 Ibid, Finding 13.1. 
770 Corporations Act 2001 (Cth) s 438A; Insolvency Practice Rules (Corporations) 2016 (Cth) s 75-225(3). 
771 Corporations Act 2001 (Cth) s 438D. 
772 Insolvency Practice Schedule (Corporations) Div 60, Div 70. 
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It may be argued that investigations serve the public interest in promoting transparency 
and accountability and engender creditor confidence in Part 5.3A rather than merely 
serving the economic interests of creditors. A common perception from stakeholders is 
that reporting potential offences to ASIC is not an efficient use of resources due to the 
lack of action by ASIC in investigating and prosecuting the potential offences. Several 
insolvency practitioners during the interviews expressed the view that they felt that 
statutory investigations took valuable time and resources away from their efforts to 
formulate a rescue plan for the company.  

5.3.3.2 External administration and personal liability 

The administrator’s role in managing the company’s business means that they are 
ultimately responsible for the conduct of the business, which also means that they are 
responsible for ensuring that the business complies with a variety of legal requirements 
ranging from taxation compliance to occupational health and safety, environmental laws 
and anti-money laundering/counter-terrorism financing requirements. In addition, the 
administrator has imposed on them personal liability under the Corporations Act for 
debts that he/she incurs in the performance of the administration or the exercise of 
his/her functions and powers as administrator for services rendered, goods bought, the 
repayment of money borrowed (including interest and the costs of borrowing) and for 
property hired, leased, used by or occupied by the company.773 Administrators have a 
statutory lien to cover an indemnity over the company’s assets for debts they incur 
personally under the Act.774 

Given the extensive personal liability that administrators come under, and the relatively 
small pool of experienced and suitably qualified practitioners, it is not surprising that 
voluntary administration comes at considerable cost, particularly in situations where the 
business is continuing to trade during the administration. The levels of fees charged by 
insolvency practitioners must bear some relationship to the personal risks they take on 
when accepting an appointment as a voluntary administrator. In the interviews in 
Chapter 4C (see [4C.3.7]), several insolvency practitioners explained that personal 
liability risks influenced their decisions about whether to trade a business or shut it 
down, and ultimately whether to accept an administration appointment or recommend 
the company enter a creditors’ voluntary liquidation instead. Several creditors and 
turnaround advisors believed that administrators typically declined appointments unless 
there were sufficient resources to satisfy their indemnity, and some insolvency 
practitioners explained that they would be reluctant to accept appointments for MSMEs 
unless they had separate personal indemnities from third parties due to the liability risk.  

It is possible for administrators to reduce their personal liability by seeking court orders 
under s 447A to adjust the scope of their statutory liability.775 Such orders are frequently 
given where the administration involves seeking substantial new debt in order to 
implement the restructuring. In such cases, the courts may limit the administrator’s 
personal liability for the new debt by limiting the scope of their statutory personal liability 
to the value of the company’s assets.776 The need to obtain court orders to vary their 
personal liability may be a problem for MSMEs where there may be insufficient assets 
in the company to facilitate the court application. It may be appropriate to consider 

 
773 Corporations Act 2001 (Cth) ss 443A-BA. 
774 Corporations Act 2001 (Cth) ss 443D-F. 
775 Michael Murray and Jason Harris, Keay’s Insolvency: Personal and Corporate Law and Practice 
(Thomson Reuters, 10th ed, 2018) [19.225]. 
776 Mentha; Re Griffin Coal Mining Co Pty Ltd [2010] FCA 1469. 
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allowing the creditors to approve limiting the administrator’s liability, which is discussed 
in Chapter 6.  

One tool that is sometimes used to help reduce the administrator’s liability, and to 
reduce the adverse effect on the business goodwill, is for the administrator to license 
the trading of the business rather than managing the business themselves. This will 
usually involve the owner/directors paying a licensing fee for the right to trade the 
business. This allows the administrator to focus on their statutory reporting, 
investigations and creditor engagement. The administrator will usually conduct a trade 
sale of the business, with the licensee putting in a bid. If there are no better bids put 
forward during the administration, then the administrator can sell the business assets to 
the licensee with the license fees acting as a deposit. This is different from a traditional 
pre-pack arrangement in the UK, because the sale is not formally agreed until during 
the administration and there is some form of open sale process during the 
administration, rather than the administrator simply consummating the sale to the 
licensee at the start of the administration as in a pre-pack.777 It should be noted that the 
law currently allows an administrator to sell the business and or any of the company’s 
assets from the moment of appointment,778 which is discussed further below at [5.6.2]. 

Although licensing arrangements may be considered by some as a lower cost option for 
running a trade-on administration,779 it is questionable whether such arrangements lower 
the legal risk for administrators. For example, work health and safety legislation provides 
that duties imposed on a ‘person conducting a business or undertaking’ (‘PCBU’) to 
ensure a safe system of work are not transferrable.780 An officer of a PCBU has a duty 
to exercise due diligence to ensure the PBCU complies with its duty to ensure a safe 
system of work.781 Liability risk imposed on the company as a PCBU cannot be 
contracted away by entering into a licensing arrangement, which means that the liability 
risk will also remain for the administrator. Some licensing arrangements involve the 
licensee providing an indemnity to the administrator, but this is unlikely to provide 
comprehensive protection unless the licensee has substantial assets, which is unlikely 
in MSME restructuring situations.  

Views on personal liability differed between interviewees. While some agreed that the 
liability risk is high or could be lowered, several interviewees argued that the imposition 
of liability is an important element in maintaining trust and confidence with creditors. 
The administrator can act as a circuit-breaker between company management and the 
creditors by explaining that creditors can have confidence in being paid for post-
appointment invoices because the administrator has personal liability. This provides a 
strong incentive for creditors to continue supporting the business during the 
administration, which will usually be critical for a trade-on sale or restructure.  

 
777 David Brown, ‘Unpacking the Pre-Pack’ (2009) 9(10) Insolvency Law Bulletin 16; Emanuel Poulos and 
Ayowande McCunn, ‘Pre-pack Transactions in Australia’ (2011) 19(4) Insolvency Law Journal 235; Mark 
Wellard and Peter Walton, ‘A Comparative Analysis of Anglo-Australian Pre-Packs: can the means be 
made to justify the ends?’ (2012) 21(3) International Insolvency Review 143. 
778 Corporations Act 2001 (Cth) s 437A. 
779 For an example of a licensing arrangement for a large business see DSG Holdings Australia Pty Ltd 
v Helenic Pty Ltd [2014] NSWCA 96; (2014) 86 NSWLR 293. 
780 Work Health and Safety Act 2011 (NSW) s14. See also Richard Johnstone, ‘Regulating Work Health 
and Safety in Multilateral Business Arrangements’ (2019) 32(1) Australian Journal of Labour Law 41. 
781 Work Health and Safety Act 2011 (NSW) s 27. 
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5.3.4 Conclusion 

Attitudes to the cost of administration differ considerably depending on whether the 
matter involves a large company restructuring or MSME. It seems that there is some 
evidence that stakeholders in MSME administrations perceive that administration is too 
expensive for many/most MSME matters. For those involved in large company 
restructurings, the cost of administration is not seen as particularly high, especially 
compared to similar foreign procedures. 

Large company restructures are expensive because large companies tend to have more 
creditors, more related entities (such as with a corporate group) and more complex 
financial affairs. Large companies might also have more employees, a larger number of 
contractual counterparties and operations over multiple locations. Large company 
administrations are expensive because the companies involved are complex and 
dealing with their affairs is complex and expensive.  

This is not to say that the voluntary administration of an MSME is necessarily simple or 
easy. Several interviewees who worked with MSMEs noted that trading trust structures 
and groups of companies are also found within MSMEs. Furthermore, MSMEs are likely 
to have less sophisticated, and less accurate, information systems and will not 
necessarily have the benefit of professional advisors prior to the commencement of the 
administration. This can result in more work needing to be done by the administrators 
in order to ascertain an accurate understanding of the company and its business.  

It is not necessarily the Part 5.3A framework that makes administration expensive, but 
rather the nature and circumstances of the company in administration. Several 
interviewees noted that administrations involving trade-on scenarios carry more risk and 
are therefore more expensive than administrations involving single asset sales (such as 
property companies covering a single building).  

In conclusion, the fact that the nature of the company will determine the cost of an 
individual administration does not reduce the need to seek cost savings to make Part 
5.3A more efficient and effective as a corporate rescue tool. Suggestions for law reform 
to help reduce the cost are discussed in Chapter 6.   

5.4. THE DURATION OF ADMINISTRATION 

5.4.1 Overview 

Voluntary administration was intended to be a relatively fast and efficient process that 
would give the company breathing room to formulate a DOCA to save some, or all, of 
the business or if that was not approved by the creditors then to proceed to a creditors’ 
voluntary liquidation. Voluntary administration is designed to last for a default period of 
approximately 6 weeks. This stands in contrast to other corporate rescue regimes 
around the world, which last for 6-12 months or even longer.782 The statistical research 
in [4A.4.11] showed that, in the 5% sample examined, a significant majority of cases 
were complete within the standard required timeframe, with few cases needing a court 
extension of time. 

While it is a legitimate question to ask whether the default timeframes in administration 
are sufficient to conduct the work required under Part 5.3A, the Government has 

 
782 For example, the administration procedure in the UK will automatically end after one year: Insolvency 
Act 1986 (UK) Sch B1, s 76. 
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previously rejected extending the timeframes in any significant way.783 
 

5.4.2 Views on the duration of Part 5.3A 

The interviews at [4C.3.5] offered mixed views on whether the timeframes in 
administration hinder its effectiveness as a corporate rescue tool. Several interviewees 
who operated in the large company end of the market stated that the default timeframes 
were impossible for large and complex matters, but that this was not a hindrance 
because of the relatively flexible approach taken by the courts to extensions of time.784 
Several interviewees suggested a small extension of the default timeframe from 6 
weeks to 2-3 months, others suggested a default extension of time available as an 
administrative process such as filing a form with the court.785 Several interviewees 
disagreed that extending the default timeframes would help, arguing that this would 
increase administration costs and could actually hinder the effective resolution of the 
company’s financial problems because the constrained timeframes set a hard deadline 
that can assist with bringing the parties to the table to negotiate a deal. The suggestion 
that creditors be permitted to approve extensions of the convening period, either through 
a resolution or through the committee of inspection, was generally well received, 
although some noted that creditor apathy or related party creditors may pose 
challenges.  

The difficulty with the default timeframes is that it simply may not be possible to 
negotiate a commercially feasible DOCA, carry out an acceptable sale process or to 
complete an investigation to inform the report to creditors, during the standard 
timeframes. Market practice has developed a work around for the constraints of the 
default timeframes-the holding DOCA.786 These allow the administrator to continue their 
work through the facility of the DOCA. A holding DOCA is designed to give the deed 
administrator more time to attempt to sell the assets for a better return than could be 
achieved during the standard timeframes or during liquidation. Holding DOCAs have 
been used successfully to rescue large and complex companies such as Arrium, where 
the holding DOCAs allowed the deed administrators to restructure the corporate group 
structure and to shift assets and liabilities between group companies to enable debt free 
vehicles to be sold to the market for a higher value than the prior group structure.787 It is 
questionable whether a holding DOCA would be viable for a low asset MSME, 
particularly if continuing trading is required, it would be likely too expensive. 

5.4.3 Is the minimum duration a problem? 

One issue with the duration of administration that has arisen in some cases is the 
difficulty that may arise from the minimum duration of administration. Part 5.3A provides 

 
783 As noted in Chapter 4, the timeframes were adjusted slightly in 2007 (changing from days to business 
days). 
784 Michael Murray and Jason Harris, Keay’s Insolvency: Personal and Corporate Law and Practice 
(Thomson Reuters, 10th ed, 2018) [19.310]. 
785 See for example, Insolvency Act 1986 (UK) s A10. 
786 Mighty River International Ltd v Hughes [2018] HCA 38; (2018) 265 CLR 480. See also James 
Edelman, Henry Meehan and Gary Cheung, ‘The evolution of bankruptcy and insolvency laws and the 
case of the deed of company arrangement’ [2019] Lloyd's Maritime and Commercial Law Quarterly 571; 
Christopher Symes, ‘The path that makes sense: Using holding DOCAs’ (2017) 32(3) Australian Journal 
of Corporate Law 386; Jason Harris, ‘Testing the Limits of Deeds of Company Arrangement’ (2018) 19(4) 
Insolvency Law Bulletin 72. 
787 See further, Roman Tomasic and Jenny Fu, ‘Legal innovation and the rescue of corporate groups: 
The Arrium voluntary administration’ (2018) 33(3) Australian Journal of Corporate Law 290. 
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for a minimum duration of 15 business days, based on holding the first creditors’ 
meeting five business days after appointment and then convening the second meeting 
15 business days after appointment.788 While this is theoretically possible, the 
requirement to send the report to creditors with the notice of the second meeting789 
would be difficult to satisfy unless the report could be completed in the first ten business 
days, which is unlikely unless the administrator has had extensive pre-appointment 
contact with the company. This is discussed further below in [5.6]. 

5.4.4 Conclusion 

The comments in interviews in Chapter 4C and the statistical data in Chapter 4A 
suggest that the timing of administration does not prevent the regime from being 
effective as a corporate rescue regime, because the law has built in flexibility to change 
the timing. The problem for MSMEs may be that one of the main extension mechanisms 
requires court approval and this may be too expensive to obtain. The law reform 
recommendations in Chapter 6 recommend streamlining the approval processes for 
obtaining extensions of the convening period rather than changing the default maximum 
timeframe for conducting a voluntary administration. 

5.5 REPORTING 

5.5.1 Overview 

Administrators have several reporting obligations under the Corporations Act 2001 
(Cth). Soon after taking their appointment, administrators must distribute an initial notice 
to creditors, which sets out the various rights of creditors during the administration.790 
This is given at the same time as the administrator gives notice of the first creditors’ 
meeting.791 The administrator also gives an initial remuneration notice, explaining how 
remuneration will be calculated.792 These notices will usually be based on firm or industry 
association templates.793 

Their primary reporting obligation is to report to creditors about the company’s business, 
property, affairs and financial circumstances.794 The administrator’s report must include 
an opinion on whether it would be in the creditors’ interests that:795 

• the company execute a DOCA (if one is proposed);796 
• the company be wound up; or 
• the period of administration to end, which will usually mean that the control of the 

company will be returned to the directors.  

Reasons for making this opinion must be included in the report.797 Where there are 

 
788 Corporations Act 2001 (Cth) s 439A. 
789 Insolvency Practice Rules (Corporations) 2016 (Cth) r 75-225. 
790 Insolvency Practice Rules (Corporations) 2016 (Cth) r 70-30(2). 
791 Insolvency Practice Rules (Corporations) 2016 (Cth) r 70-30(3)(b). 
792 Insolvency Practice Rules (Corporations) 2016 (Cth) r 70-35. 
793 ARITA Code of Professional Practice, 4th ed, 2019. 
794 Insolvency Practice Rules (Corporations) 2016 (Cth) r 75-225(3)(a). 
795 Corporations Act 2001 (Cth) s 438A(b); Insolvency Practice Rules (Corporations) 2016 (Cth) r 75-
225(3)(b). 
796 The details of the proposed DOCA must be set out in the report to creditors: Insolvency Practice Rules 
(Corporations) 2016 (Cth) r 75-225(3)(b)(vii). 
797 Insolvency Practice Schedule (Corporations) r 75-225(3)(b)(iv). 



 

 194 

multiple potential DOCAs that could be voted upon, the administrator may bind 
themselves to recommending a particular DOCA proposal.798 The administrator is not 
required to recommend a DOCA, nor to put forward a DOCA for creditors to consider 
simply because one has been put forward for consideration.799 The administrator is 
entitled to use commercial judgment in deciding what to report to creditors on.800 It is 
open to creditors to put forward a DOCA proposal at the second creditors’ meeting, in 
which case the creditors may choose to adjourn the meeting if they believe they need 
more time to consider the proposal.801 

Lastly, the administrator is required to include in the report a statement about whether 
there are potentially voidable transactions that may be pursued if the company were to 
enter liquidation.802 This report is included with the notice of the final creditors’ meeting, 
which must be given to creditors at least 5 business days before the final meeting.803 
There are industry templates for completing the report to creditors for the final 
meeting.804 

5.5.2 The final report to creditors 

The report to creditors prior to the final meeting is a critically important document. If 
there are defects or omissions in the report, then it may allow the court to set aside a 
DOCA approved by the creditors.805 The courts have recognised that the report to 
creditors needs to be completed within a relatively short timeframe, and so their 
assessment of the sufficiency of the report is undertaken in light of these constraints.806 
If the administrator fails to complete a proper report they may be subject to a judicial 
investigation807 and/or regulatory action by ASIC.808 

The detail that is usually put into the report to creditors, including the results of the 
administrator’s investigations, an explanation of what has happened during the 
administration, listing potential recoveries if the company enters liquidation and an 
explanation of the recommendation as to voting means that the report is often lengthy, 
sometimes exceeding 100 pages. The ARITA Code recommends a detailed explanation 
of the work performed to justify the fees and expenses, which can be very detailed for 
large administrations, sometimes 40 pages or more simply on remuneration and 
expenses.809 

The detailed reports that administrators provide creditors are usually contained as a 
single file with a report on the affairs of the company that also details the conduct of the 

 
798 Strawbridge, in the matter of Virgin Australia Holdings Ltd (admin apptd) (No 8) [2020] FCA 1344. 
799 Strawbridge, in the matter of Virgin Australia Holdings Ltd (admin apptd) (No 8) [2020] FCA 1344. 
800 Strawbridge, in the matter of Virgin Australia Holdings Ltd (admin apptd) (No 8) [2020] FCA 1344; Re 
Ten Network Holdings Limited (Admins Apptd) (Recs and Mgrs Apptd) [2017] NSWSC 1247; Robit 
Nominees Pty Ltd v Oceanlinx Limited (in liq) (Recs and Mgrs Apptd [2016] FCA 225. 
801 Strawbridge, in the matter of Virgin Australia Holdings Ltd (administrators appointed) (No 8) [2020] 
FCA 1344; Re Ten Network Holdings Limited (Admins Apptd) (Rec and Mgrs Apptd) [2017] NSWSC 
1247. 
802 Insolvency Practice Rules (Corporations) 2016 (Cth) r 75-225(3)(vi). 
803 Insolvency Practice Rules (Corporations) 2016 (Cth) r 75-225(2)(a). 
804 ARITA Practice Statement Insolvency 4: voluntary administrator’s report (2019). 
805 Corporations Act 2001 (Cth) s 445D. 
806 Re Ten Network Holdings Limited (Admins Apptd) (Recs and Mgrs Apptd) [2017] NSWSC 1247. 
807 Insolvency Practice Schedule (Corporations) s 90-5. 
808 Insolvency Practice Schedule (Corporations) Div 20. 
809 ARITA Practice Statement Insolvency 5: Remuneration Reporting (2021) Appendix 3. 
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administration and provides the administrator’s recommendation for the creditor vote at 
the second meeting. It is suggested that the presentation of the reports to creditors is 
not aimed at maximising creditor understanding or engagement with the document, but 
rather serves a purpose of compiling information to satisfy perceived regulatory 
requirements and to stave off potential complaints about a lack of sufficient 
investigations. It may be argued that creditor reports at the end of administration have 
come to resemble prospectus documents, which are focussed on compliance and 
minimising legal risk, rather than documents designed to engage readers.  

There was widespread support from interviewees for simplifying and streamlining the 
report to creditors. The interviews raised the possibility of using technology, such as AI 
chatbots, to help guide creditors through the information on a website, but several 
responses noted that this would require additional costs in setting up the technology, 
which may be hard to justify. Several interviewees noted that some firms do already do 
this.  

5.5.3 Public interest reporting 

As was discussed above in [5.3.3.1], the administrator is obliged to file a report with 
ASIC if it appears to them that there are offences in relation to the company that may 
have been committed.810 The administrator may be asked by ASIC if they have further 
evidence to support their belief that offences may have been committed, but there is 
often a lack of resources to support extensive investigations and reporting. This is work 
administrators undertake in the public interest and may not produce economic returns 
to creditors. Indeed, creditors are not given a copy of the report and the contents of the 
report are kept confidential by ASIC. Public funding for such reporting through the 
Assetless Administration Fund is usually tied to evidence of offences being sufficient to 
secure a conviction or evidence of potential phoenix activity.811 To the extent that 
reporting on offences consumes funds that would be otherwise available to provide a 
return for creditors, the work should be publicly subsidised through greater Assetless 
Administration Fund support. 

Several insolvency practitioners during interviews, and in the survey responses, 
expressed frustration that compliance requirements such as ASIC investigations and 
reporting detracted from what they saw as their primary role, which is attempting to 
produce an optimal commercial outcome for the company and its creditors, which is 
discussed next.  

5.6 CONSTRAINTS ON DEAL-MAKING 

5.6.1 Introduction 

The first goal of voluntary administration is to save the company or as much as possible 
of its business as is possible.812 This is a common goal of corporate rescue procedures 
around the world.813 As was discussed in Chapter 2, the preservation of the business 

 
810 Corporations Act 2001 (Cth) s 438D. From March 2020, this is now submitted to ASIC via an online 
portal using the ‘insolvency initial statutory report’. Prior to 2020, this information was submitted as part 
of the EX01 Schedule B report. 
811 The guidelines for the Assetless Administration Fund applications were previously published in ASIC 
RG 109: Assetless Administration Fund (now withdrawn), but that has been withdrawn and the guidelines 
are now behind the ASIC Regulatory Portal, which is not available to the public. 
812 Corporations Act 2001 (Cth) s 435A(a). 
813 Insolvency Act 1986 (UK) Sch B1 s 3(1) (‘administration’); Companies Act 2009 (SA) s 128(1)(b)(iii) 
(‘business rescue’); Directive (EU) 2019/1023 of the European Parliament and of the Council of 20 June 



 

 196 

can occur through a debt restructuring or recapitalisation to address the company’s 
financial problems or through selling some or all of the company’s assets. The business 
can be saved by selling some or all of it as a going concern to a new buyer. Business 
sales during a corporate rescue procedure are a popular exit option in common law 
systems.814 In so far as this exit choice preserves (at least to some extent) the business, 
jobs and goodwill of the company (albeit through a new ownership vehicle) then this 
achieves the goals of corporate rescue and can be classified as a success.815  

The longer a company stays in administration, the more potential damage may be done 
to the goodwill of its business, to the morale of the staff and to the confidence of its 
creditors. Selling the business quickly as a going concern may offer a better return than 
trading on the business throughout the administration because it minimises the damage 
to goodwill and minimises the disruption to the business and its stakeholder 
relationships.  

There were some interviewees who stated that it was difficult to conduct a quick sale 
during administration. This is not because of any explicit statutory prohibition on rapid 
sales, but rather because of the need to conduct investigations and report to ASIC and 
creditors, which takes time and resources and may detract from negotiations to sell the 
business. The reporting and investigation obligations were discussed above. The 
interviews discussed in Chapter 4C highlight some concerns about features of 
administration that might produce sub-optimal conditions for an efficient sale of the 
company’s business as a going concern. The issues raised include the lack of a fast-
track restructuring procedure, limits on the assignability of contracts and the lack of 
clarity around pre-packed transactions and independence requirements, which are all 
discussed below. 

5.6.2 Fast track sales  

It could be argued that voluntary administration does allow for a fast-track sales process. 
While the minimum duration of an administration is set at roughly 20 business days,816 
there is no prohibition on the administrator selling some or all of the company’s business 
assets at any time. There is no legal requirement that creditors approve any proposed 
sale by the administrator during the period of administration. The administrator’s 
statutory power of management is sufficient to sell some or all of the company’s assets 
during the administration and without a vote of creditors.817 Creditors have no power to 
instruct the administrator how to conduct a sales process or to constrain how the 
administrator runs a bidding process.818 The administrator’s power of sale does not 
include a sale of the company’s shares, unless the members approve.819 

 
2019 on preventive restructuring frameworks. 
814 Alfonso Nocilla, 'Reorganizations, Sales, and the Changing Face of Restructuring in Canada: 
Quantitative Outcomes of 2012 and 2013 CCAA Proceedings' (2019) 42(2) Dalhousie Law Journal 371; 
Janis Sarra, ‘The Oscillating Pendulum: Canada's Sesquicentennial and Finding the Equilibrium for 
Insolvency Law’ in Janis Sarra and Hon Barbara Romaine (eds), Annual Review of Insolvency Law 2016 
(Thomson Reuters, 2017); Chip Ford and Ashley Edwards, ‘Move over §363: Why buyers may prefer 
plan sales in Subchapter V’ (2020) 39-SEP American Bankruptcy Institute Journal 16; Lijie Qi, ‘The rise 
of pre-packaged corporate rescue on both sides of the Atlantic’ (2007) 20(9) Insolvency Intelligence 129.  
815 The definition of corporate rescue was discussed in [1.4.1].  
816 Corporations Act 2001 (Cth) s 439A. 
817 Corporations Act 2001 (Cth) s 437A. 
818 Strawbridge, in the matter of Virgin Australia Holdings Ltd (admin apptd) (No 8) [2020] FCA 1344. 
819 A forced sale of the existing shares could only be done with court permission as part of a DOCA: 
Corporations Act 2001 (Cth) s 444GA. 
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There have been a small number of cases where the administrator has agreed to sell 
the company’s assets after the commencement of the administration without putting the 
sale proposal to the creditors’ meeting.820 However, in these cases the administrator has 
obtained the support of the creditors (and/or the committee of inspection) and has also 
sought directions from the court about the appropriateness of doing so.821 While 
administrators are not required to seek court directions, it is possible that they are 
concerned about rapid sales because of a public or industry perception that market 
testing of asset values through a public sale campaign is the preferred option when 
selling assets. Administrators are officers of the company and have a statutory duty to 
act with care and diligence.822 The courts have held that a receiver can sell assets based 
on their own valuation where they have expertise in selling such assets,823 and an 
administrator should have no further restrictions than a receiver has in selling assets 
given their statutory power to manage and sell assets.824 In Strawbridge, in the matter 
of Virgin Australia Holdings Ltd (admin apptd) (No 8) [2020] FCA 1344, [26], the Court 
noted that whether an administrator wishes to sell assets before the final creditors’ 
meeting are ‘business and commercial decisions made by an administrator, and are not 
to be fettered by the Court’. 

It seems that the question is not whether administrators can sell company assets quickly 
after appointment, and without creditor consent- because the law does not prohibit this, 
but rather why they do not do so more often? It may simply be a case of market practice 
rather than legal requirements. It may also be a concern amongst the profession of 
being seen to deny creditors a choice over the future of the company by locking up the 
sale agreement prior to the final meeting. Therefore it may be useful to introduce a 
formalised rapid sale process, or at least grant a form of imprimatur for such a sale 
through increased regulatory guidance. This is discussed in Chapter 6.  

ARITA has previously argued for a rapid sale procedure that it calls ‘pre-positioned 
sales’.825 This involves directors working on a sale proposal prior to the appointment of 
an external administrator, with the assistance of a sale advisor. The advisor (who might 
also be an insolvency practitioner) would be prohibited from taking the eventual external 
administration appointment, due to independence requirements for insolvency 
practitioners. After negotiating the sale proposal the directors appoint a liquidator or 
administrator, who then investigates the proposal and if satisfied that it is justified can 
implement the transaction.826 The ARITA proposal would have prohibited related-parties 
from using the pre-positioning process.827 It seems likely that the cost of administration 
would make it difficult for MSMEs to use Part 5.3A to implement a pre-pack, and 
promotional materials from insolvency advisors typically advertises the use of voluntary 

 
820 Eisa (admin apptd); Re Love [2000] NSWSC 940; (2000) 35 ACSR 394; Re Basedow [2011] SASC 
132; Re Keystone Group Holdings Pty Ltd (recs and mgrs apptd) (admin apptd) [2016] NSWSC 1604; 
Strawbridge, in the matter of Virgin Australia Holdings Ltd (admin apptd) (No 8) [2020] FCA 1344, [26]. 
821 Under the former Corporations Act 2001 (Cth) s 477D, see now Insolvency Practice Schedule 
(Corporations) s 90-15. 
822 Corporations Act 2001 (Cth) ss9, 180(1); Macks v Viscariello [2017] SASCFC 172; (2017) 353 ALR 
201. 
823 Boz One Pty Ltd v McLellan [2015] VSCA 68; (2015) 105 ACSR 325. 
824 Corporations Act 2001 (Cth) s 437A. 
825 ARITA, A Platform for Recovery, 2014. 
826 See also Ben Sewell, ‘The Good, The Bad and The Ugly: Pre-pack Arrangements and Phoenix Activity 
for SMEs’ [2015] 10 Law Society Journal 78. 
827 ARITA, A Platform for Recovery, 2014, pp 25-26. 
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liquidation for such procedures.828 From 1 January 2021, MSMEs may now seek to use 
the new Part 5.3B to implement a pre-pack transaction.  

The recent administrations in Ten Network829 and Virgin Australia830 demonstrate that 
administrators are permitted to select a preferred bidder and to enter into lock-up 
arrangements that may make it harder for competing bidders to succeed. As this is a 
trend in recent large restructurings, there are few cases to discuss the limits of the 
administrator’s power to do this. It is possible that entering into a lock-up device in 
selecting a preferred bidder and restricting access to confidential information to other 
bidders will dampen the market for the company’s assets and this could lead to a lower 
return on the assets for creditors. However, it is also possible that a bidder will be 
prepared to offer a higher price in order to obtain the benefits of preferred bidder status 
and this could result in a higher return for creditors.831  

The Virgin Australia administration shows how extensive these lock-up devices can be, 
with ‘no shop’ and ‘no talk’ clauses that prevented the administrators from even 
considering an alternate offer, or indeed from putting a competing DOCA to the 
creditors. In the context of solvent mergers and acquisitions, the Takeovers Panel has 
recommended that a ‘fiduciary out’ be included in lock-up devices so that the company’s 
officers retain the option of considering a better offer.832  

Recent experience with Ten Network, Arrium and Virgin Australia demonstrate that Part 
5.3A can be used to conduct an effective and efficient sale process, even for very large 
and complex businesses, in a manner that preserves the business’ trade-on value. 
There are, however, a range of issues that make rapid sales during administration less 
efficient than they could be.  

Part 5.3A also allows for court sanctioned sales of business assets where the property 
is subject to a security interest or where the company uses or possesses property that 
is owned by someone other than the company and the secured party or owner refuses 
to allow the sale to occur.833 Where the secured creditor or owner has not refused 
consent, or where the contract governing the company’s use of the property does not 
prohibit sale or transfer without consent, the administrator may sell the assets in the 
ordinary course of business.834 A disposal of property under s 442C will extinguish the 
security or ownership interest.835 The key restraint on such a disposal is that the interests 
of the owner or secured party must be ‘adequately protected’, otherwise the court may 
make an order prohibiting the administrator from disposing of the property.836 This may 
require that security be given over the sale proceeds, or that a portion of the proceeds 

 
828 See for example, https://www.crouchamirbeaggi.com.au/resources/guidebooks/pre-packs/ ; 
https://sklawyers.com.au/white-papers/the-good-the-bad-and-the-ugly-pre-pack-arrangements-and-
phoenix-activity-for-smes/ (11.8.21). 
829 Re Ten Network Holdings Limited (Admins Apptd) (Recs and Mgrs Apptd) [2017] NSWSC 1247. 
830 Strawbridge, in the matter of Virgin Australia Holdings Ltd (administrators appointed) (No 8) [2020] 
FCA 1344. 
831 In the Ten Network administration, CBS was selected as preferred bidder and then gave up it 
substantial debts in the DOCA, which kept the business running and preserved jobs. In Virgin Australia, 
Bain Capital provided a working capital facility after being selected as preferred bidder. 
832 Takeovers Panel Guidance Notice 7: Lock-up Devices, 11.2.2010. 
833 Corporations Act 2001 (Cth) s 442C. 
834 Corporations Act 2001 (Cth) s 442C(2)(a). Note that s 442C(8) means that refusing consent will not 
prevent the disposal from being in the ordinary course of business. 
835 Corporations Act 2001 (Cth) s 442C(7). 
836 Corporations Act 2001 (Cth) s 442C(3). 
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be set aside for the owner or secured creditor.837 While the administrator can sell 
encumbered property during the period of administration, a DOCA does not allow the 
same flexibility, because secured parties, owners and lessors of property used or 
possessed by the company retain rights they had immediately before the 
commencement of the administration.838 

Fast track sale procedures (that is, rescue procedures that are used to sell the business 
rather than using the procedure to conduct a financial restructuring) are found in many 
jurisdictions.839 In some jurisdictions they are conducted with a court sanction840 and in 
other jurisdictions they are conducted out of court.841 The procedures are sometimes 
described as pre-packaged or pre-negotiated transactions. While they are often held 
out as examples of a quick procedure, the accelerated procedures are timed only from 
commencement of the formal proceeding, which does not account for the time spent 
negotiating with creditors and potential buyers, which may take months longer. These 
transactions involve major creditors, or other potential buy-out partners, proposing the 
rescue procedure as a tool to implement the distressed merger transaction.842 

There is nothing to prevent a potential buyer (independent of the person who will go on 
to be become the administrator) from dealing with the company before it goes into 
administration and to use the period of administration to propose the sale transaction 
through a DOCA. This is how large companies such as Virgin Australia, Network Ten, 
Oroton and Arrium have restructured their businesses using Part 5.3A. One particularly 
useful aspect of Part 5.3A is the capacity to force the transfer of shares for no 
consideration as part of a DOCA under s 444GA. This may be necessary where there 
is a need to retain the corporate structure running the business (for example, for 
retention of regulatory licences) rather than simply selling the business assets and 
winding up the corporate shell.843 

It is clear that Part 5.3A can be used to conduct fast track sales, even of large and 
complex businesses, but the cases referred to above involved numerous court 
applications for directions, and this may not be feasible for MSMEs. It is therefore 
recommended that better regulatory guidance be given to facilitate fast track sales more 
easily without needing to seek court guidance for every transaction.   

 
837 Corporations Act 2001 (Cth) s 442CC; CMC (Australia) Pty Ltd v Sarantinos [2013] NSWSC 873. 
838 Corporations Act 2001 (Cth) s 444D(2), (3); Re Bluenergy Group Ltd [2015] NSWSC 977. 
839 Alfonso Nocilla, 'Reorganizations, Sales, and the Changing Face of Restructuring in Canada: 
Quantitative Outcomes of 2012 and 2013 CCAA Proceedings' (2019) 42(2) Dalhousie Law Journal 371; 
Janis Sarra, ‘The Oscillating Pendulum: Canada's Sesquicentennial and Finding the Equilibrium for 
Insolvency Law’ in Janis Sarra and Hon Barbara Romaine (eds), Annual Review of Insolvency Law 2016 
(Thomson Reuters, 2017); Chip Ford and Ashley Edwards, ‘Move over §363: Why buyers may prefer 
plan sales in Subchapter V’ (2020) 39-SEP American Bankruptcy Institute Journal 16; Lijie Qi, ‘The rise 
of pre-packaged corporate rescue on both sides of the Atlantic’ (2007) 20(9) Insolvency Intelligence 129. 
840 See for example, 11 USC §363(b)(1); (f). 
841 For example, pre-pack administrations in the UK: Mark Wellard and Peter Walton, ‘A Comparative 
Analysis of Anglo-Australian Pre-packs: Can the Means Be Made to Justify the Ends?’ (2012) 21(3) 
International Insolvency Review 143; David Brown, ‘Unpacking the Pre-Pack’ (2009) 9(10) Insolvency 
Law Bulletin 164; Vanessa Finch, ‘Pre-packaged administrations: bargains in the shadow of insolvency 
or shadowy bargains?’ [2006] Journal of Business Law 568. 
842 For a practical example of using Part 5.3A for a distressed merger transaction, see Re Nexus Energy 
Ltd (Subject to DOCA) [2014] NSWSC 1910; (2014) 105 ACSR 246.  
843 This occurred in Network Ten, Oroton and Virgin Australia: Re Ten Network Holdings Ltd (subject to 
DOCA) (Recs and Mgrs Apptd) [2017] NSWSC 1529; Re Oroton Group Ltd (subject to DOCA); Re 
Strawbridge and Kanevsky [2018] NSWSC 1213; Strawbridge, Re Virgin Australia Holdings Ltd (admin 
apptd) (No 9) [2020] FCA 1652. 
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5.6.3 Limits on assignability of key contracts 

Retaining the value of key contracts, such as equipment and real property leases, is 
often important for keeping a business going.844 For some businesses, losing a key 
contract might mean that the business is no longer viable, even if a balance sheet 
restructuring were possible. A purchaser of the business may also make the purchase 
conditional on the assignment of key contracts.  

For companies in administration or a DOCA, there is no statutory provision in Part 5.3A 
that allows an administrator to automatically assign a contract to a third party who 
wishes to acquire the assets of the business. This may arise in relation to real property 
leases, where a lessor refuses to consent to an assignee taking over the business. 
There are also state law provisions in conveyancing legislation845 and specialist leasing 
statutes846 that allow for assignment in certain conditions. 

The extensive powers given to the court in Part 5.3A can be used to facilitate 
assignments of leases and limitations on the rights of lessors. The court can make 
orders limiting the powers of owners or lessors during administration,847 and during a 
DOCA.848 The court can only make such orders where the interests of the lessor would 
be adequately protected, which has been interpreted as meaning the equivalent to rights 
that the lessor had immediately before the commencement of the administration.849 The 
court can also vary the operation of Part 5.3A through orders under s 447A. 
Furthermore, lessees may seek court protection through the principles of relief against 
forfeiture, which is an equitable doctrine (that has been incorporated in property 
statutes) that protects property interests from being forfeited due to a breach of contract 
that has been adopted in property statutes.850 

Although these powers are flexible, they are not a comprehensive tool to allow 
administrators to be confident of assigning contracts to a new owner. Several 
interviewees noted that the provisions can be difficult to use and tie the company up in 
court for a considerable time if the action is contested. While the provisions can work to 
effectuate an assignment of a lease, the powers do not operate with respect to 
assignments of contracts that don’t involve real property because relief against forfeiture 
is based on preserving a property right.851 For example, the value of a company that 
enters voluntary administration might be tied up in contracts for services provided by 
company to its clients, and relief against forfeiture will not assist.  

Protection against ipso facto clauses in contracts and agreements was introduced in 

 
844 Jason Harris and Christopher Symes, ‘Be careful what you wish for! Evaluating the ipso facto reforms’ 
(2019) 36(2) Australian Journal of Corporate Law 84. 
845 Conveyancing Act 1919 (NSW) s 133B, which deems any covenant in a lease against assignment 
without permission to be subject to a clause that permission will not be unreasonably held. 
846 See for example, the Retail Leases Act 1994 (NSW) Part 5. 
847 Corporations Act 2001 (Cth) s 441H. 
848 Corporations Act 2001 (Cth) s 444F; Strazdins, Re DNPW Pty Ltd (subject to DOCA) v Birch Carroll 
& Coyle Ltd [2009] FCA 731; (2009) 178 FCR 300; Cook, Re The Natural Grocery Company Pty Ltd 
(admin apptd) [2020] FCA 433. 
849 Strazdins, Re DNPW Pty Ltd (subject to DOCA) v Birch Carroll & Coyle Ltd [2009] FCA 731; (2009) 
178 FCR 300. 
850 Conveyancing Act 1919 (NSW) s 129. See further Peter Young, Clyde Croft and Megan Smith, On 
Equity (Thomson Reuters, 2009) Ch 5; William Duncan and Sharon Christensen, Commercial Leases in 
Australia (Thomson Reuters, 9th ed, 2020) Ch 13. 
851 Legione v Hateley (1983) 152 CLR 406, 434. 



 

 201 

2017 in order to assist with restructuring a company’s business by stopping automatic 
changes or terminations to contracts and agreements (or rights within them) being 
triggered by the appointment of an administrator.852 While such clauses are now 
ineffective to terminate the contract or agreement merely because of the appointment 
of an administrator, they do not protect against the appointment of a deed administrator 
under a DOCA. This would allow a contractual counterparty to trigger enforcement rights 
based on a DOCA being entered into, rather than the earlier appointment of the 
administrator. While property rights can be restricted by court order in a DOCA,853 there 
is no similar power given to the court to restrict the mere exercise of contractual rights. 
The ipso facto protections also include a new court power to restrict contractual rights, 
but only on the basis that the contractual rights are or would be exercised due to the 
appointment of an administrator, and not based on the appointment of a DOCA 
administrator.854 A DOCA will bind creditors in relation to ‘claims’ covered by the terms 
of the DOCA,855 but a DOCA arguably cannot be executed in a way that would prevent 
a creditor from terminating the contract,856 although it might limit or cancel the right of 
the creditor to claim compensation from the company.857 The interviews also revealed a 
general view that counterparties could contract around the ipso facto protections 
through measures such as change of control clauses or otherwise simply rely on 
substantive breaches of contract rather than the appointment of an administrator. 

In Canada, the Companies' Creditors Arrangement Act 1985 (RSC) allows the court to 
order the assignment of a contract.858 The Bankruptcy Code 1978 in the United States 
also allows for the debtor-in-possession to assign an executory contract.859 Both 
provisions are subject to exceptions and carve outs for certain financial contracts and 
other miscellaneous exceptions.860  

A statutory assignment power would provide greater flexibility for administrators seeking 
to sell the business as a going concern without needing to rely on a patchwork of state 
property laws and provisions in the Corporations Act that only provide partial assistance 
at best. This is discussed further in Chapter 6. 
 

 

 

 
852 Corporations Act 2001 (Cth) s 451E. 
853 Corporations Act 2001 (Cth) s 444F. 
854 Corporations Act 2001 (Cth) s 451G. 
855 Corporations Act 2001 (Cth) s 444D(1). 
856 A contract can always be repudiated by the other party. This would give the administrator (managing 
the company’s affairs) the option to accept the repudiation and terminate the contract or they could reject 
the repudiation and affirm the contract. There are restrictions on the right to affirm, particularly where the 
cooperation of the other party is needed to complete performance: see White & Carter (Councils) Ltd v 
McGregor [1962] AC 413. See generally, John Carter, Carter’s Breach of Contract (LexisNexis, 2nd ed, 
2018), Part III.  
857 Henaford v Strathfield Group [2009] NSWSC 539; (2009) 72 ACSR 240; Australian Gypsum Industries 
Pty Ltd v Dalesun Holdings Pty Ltd [2015] WASCA 95; (2015) 106 ACSR 79. 
858 Companies' Creditors Arrangement Act 1985 (RSC) s 11.3. 
859 11 USC §365(f).  
860 Jennifer Stam and Evan Stitt, ‘Not Quite True Love: Forced Assignment of Agreements’ in Janis Sarra 
and Hon Barbara Romaine (eds), Annual Review of Insolvency Law 2017 (Thomsonreuters, 2018); 
Rupert Chartrand, Edward Sellers and Martin McGregor, ‘Selected Aspects of the Treatment of 
Derivatives in Canadian Insolvency Proceedings: Time for a Re-Set?’ in Janis Sarra (ed) Annual Review 
of Insolvency Law 2011 (Carswell, 2012); William Norton III, 2 Norton Bankruptcy Law and Practice 
(Westlaw, 3d, online) §46:32.  



 

 202 

5.6.4 Rejection of contracts 

The appointment of an administrator does not act as a repudiation of contracts entered 
into by the company,861 nor does it automatically terminate such contracts.862 That said, 
parties to a contract with the company may include ipso facto clauses into the contract 
so that the appointment of an administrator or a deed administrator will trigger rights for 
the counterparty (including termination rights). As noted above in [5.6.3], s 451E may 
impose a stay on such clauses, at least in so far as they are triggered by the 
appointment of an administrator (or possibly coming under administration) or by the 
‘company’s financial circumstances’ where the company is already under 
administration.863 Once ipso facto rights have been stayed by the protections, they 
remain permanently stayed and do not re-emerge once the company exits 
administration.864  

While these provisions may prevent termination or variation of a contract merely 
because of the triggering event, there are more than 60 exceptions, with various 
categories of contracts, and contract clauses, that are exempted.865 The provisions also 
do not apply to pre-existing contracts at the time of the protections commencing,866 or 
to variations of such agreements.867 The ipso facto provisions introduce new layers of 
complexity to the role of the administrator, as discussed in [4C.3.10.2]. The myriad 
exceptions will mean that administrators may frequently need to seek legal advice 
where there could be an ipso facto clause in the contract or agreement. The provisions 
may also lead to further disputes with creditors, with an increase in applications to the 
court to lift both the general stay and the ipso facto stay.868  

The administrator has the power to manage the company and its business, property 
and affairs and this extends to causing the company to repudiate or otherwise breach a 
contract.869 This does not have the same effect as terminating the contract as it may 
allow the innocent counter-party to reject the repudiation and seek to continue 
performance, although where the party in breach is insolvent the court is unlikely to 
award specific performance.870 An administrator has the power to notify a lessor that 
they wish to avoid personal liability for rent after 5 business days of the commencement 
of administration,871 but that will not (of itself) constitute a repudiation of the contract by 
the company.872 An administrator may cause the company to repudiate a lease by clearly 
conveying an intention for the company to not comply with its obligations under the 
contract.873 

 
861 Smith v DCT (1997) 71 FCR 150. 
862 Green v Giljohan (1995) 17 ACSR 518. 
863 Corporations Act 2001 (Cth) s 451E(1). 
864 Corporations Act 2001 (Cth) s 451E(4). 
865 Jason Harris and Christopher Symes, ‘Be careful what you wish for! Evaluating the ipso facto reforms’ 
(2019) 34(1) Australian Journal of Corporate Law 84. 
866 1 July 2018: Treasury Laws Amendment (Enterprise Incentives No. 2) Act 2017 (Cth) Sch 1 item 17. 
867 Corporations Regulations 2001 (Cth) reg 5.3A.50(2)(zn). 
868 Corporations Act 2001 (Cth) s 451F. 
869 Lam Soon Australia Pty Ltd v Molit (No 55) Pty Ltd (1996) 70 FCR 34. 
870 White and Carter (Councils) Ltd v McGregor [1962] AC 413. 
871 Corporations Act 2001 (Cth) s 443B(3). 
872 Silvia v Fea Carbon Pty Ltd (Admin Apptd) (Rec and Man Apptd) [2010] FCA 515; (2010) 185 FCR 
301. 
873 Molit (No 55) Pty Ltd v Lam Soon Australia Pty Ltd (1996) 63 FCR 391; Silvia v Fea Carbon Pty Ltd 
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A DOCA may provide for the termination of a contract and extinguishment of rights 
under it.874 Neither administrators nor deed administrators under a DOCA have a power 
to disclaim an onerous contract. This stands in contrast to liquidators, who can disclaim 
unprofitable contracts and property burdened by onerous covenants.875 This may be 
contrasted with powers that the debtor-in-possession has in Chapter 11 bankruptcy in 
the United States where an executory contract or unexpired lease can be rejected.876 A 
similar power is also given to the debtor-in-possession in Canada.877 

Allowing a disclaimer power would provide greater flexibility for administrators and 
stakeholders, as counterparties could also require a decision on whether the 
administrator will disclaim.878 This is discussed further in Chapter 6. 

5.6.5 Conclusion 

Part 5.3A provides a flexible tool for maximising the value for companies with 
businesses in financial distress. This often involves the sale of the business as a going 
concern. At present Part 5.3A offers various ways to achieve such a sale, including by 
allowing a sale soon after the commencement of the administration, but the legislative 
framework under Part 5.3A lacks a comprehensive toolkit to facilitate rapid sales. 
Administrators also lack specific tools to address problematic assets (such as onerous 
property). The ipso facto provisions may help in some limited circumstances, but the 
complexity and lack of clarity involved in the operation of the provisions is likely to 
generate more cost and delays, rather than provide additional benefits to facilitate 
efficient and effective restructuring.     

5.7. THE LIMITED SCOPE OF DOCAS 

5.7.1 Overview 

It is not infrequent for creditors to have rights against persons other than the debtor 
related to the financial distress of the debtor company (‘third party rights’). This may 
take the form of direct or accessorial rights that creditors have against other persons.879 
For example, a managing director of a corporate debtor may be involved as an 
accessory in the company’s breach of duty or obligation owed to the creditor. A creditor 
may also have joint and/or several rights against persons associated with the debtor 
company (whether insiders such as directors and other officers, associates such as 
controlling shareholders or financiers).880 

This section will consider the limitations of DOCAs by examining the:  

• general liability of financiers and related parties;  

 
(Admin Apptd) (Rec and Man Apptd) [2010] FCA 515; (2010) 185 FCR 301. 
874 Australian Gypsum Industries Pty Ltd v Dalesun Holdings Pty Ltd [2015] WASCA 95; (2015) 106 ACSR 
79.  
875 Corporations Act 2001 (Cth) Pt 5.6 Div 7A. 
876 11 USC §365(g). 
877 Companies' Creditors Arrangement Act 1985 (Can) s 32. 
878 See for example, Corporations Act 2001 (Cth) s 568(8). 
879 See generally Joachim Dietrich and Pauline Ridge, Accessories in Private Law (Cambridge University 
Press, 2016). 
880 For example, an employee of the debtor company may be primarily liable (together with the company) 
for misleading the person who thereby acquires a statutory right to compensation and becomes a creditor: 
ASIC v Narain [2008] FCAFC 120; (2008) 169 FCR 211. See generally: Glanville Williams, Joint 
Obligations (Butterworth & Co, 1949). 
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• personal guarantees provided by related parties; and 
• the need to proceed from administration in order to propose a DOCA. 

5.7.2 Liability of financiers and related parties 

5.7.2.1 Overview 

Creditors of the debtor company may have a range of potential claims against third 
parties that they could seek to enforce arising out of the financial distress of the debtor 
company. These claims might include actions against: 

• the directors of the debtor, such as for insolvent trading881 or misleading 
conduct;882 

• a parent company or major shareholder for being a shadow director who is liable 
for insolvent trading,883 or for parent company insolvent trading;884 

• those advising the debtor company (such as lawyers and financial advisors) for 
accessorial liability in equity885 or under statute;886 and 

• those funding the debtor company (financiers).887 

Liability to creditors for accessorial liability for being involved in a breach of the directors’ 
statutory duties may be difficult because creditors do not have standing to enforce the 
statutory duties, which are civil penalty provisions.888 

It should be noted that claims by creditors against third parties may also affect the debtor 
company due to the effect of insurance and indemnities. For example, the debtor 
company’s directors’ and officers’ insurance could be called upon. If professional 
advisors are sued by creditors, the debtor company may have liability to indemnify them 
under the terms of their engagement. 

The next section [5.7.3] considers the position of personal guarantees provided by 
related parties. This section will examine the remaining issues for advisors, related 
parties and financiers.  

5.7.2.2 Professional advisors 

Advisors will not usually be liable for the conduct of the debtor company and its 
management, as they are merely providing professional advice and will not owe 
contractual or equitable duties to third party creditors of the debtor.889 It is also unlikely 

 
881 Corporations Act 2001 (Cth) ss 588G, 588M. 
882 Corporations Act 2001 (Cth) ss 1041H, 1041I.  
883 Corporations Act 2001 (Cth) ss 588G, 588M. 
884 Corporations Act 2001 (Cth) s 588V. 
885 For example, liability under Barnes v Addy for assisting with a breach of fiduciary duty by the directors: 
Grimaldi v Chameleon Mining NL (No 2) [2012] FCAFC 6; (2012) 200 FCR 296. See further, William 
Gummow, ‘The equitable duties of company directors’ (2013) 87(11) Australian Law Journal 753. 
886 For example, being involved in misleading or deceptive conduct: Corporations Act 2001 (Cth) ss 
1041H, 1041I. 
887 For example, accessorial liability in equity under Barnes v Addy for directors’ breaching their fiduciary 
duties: Westpac Banking Corporation v The Bell Group Ltd (in liq) [No 3] [2012] WASCA 157; (2012) 44 
WAR 1. 
888 McCracken v Phoenix Constructions (Qld) Pty Ltd [2012] QCA 129; [2013] 2 Qd R 27; Macks v 
Viscariello [2017] SASCFC 172; (2017) 353 ALR 201. 
889 Professional advisors are not usually in a fiduciary relationship, or indeed any legal relationship with 
the creditors of the debtor company. 
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that they will owe tortious duties to third party creditors,890 although that depends on the 
circumstances.891 It is possible that the conduct of a professional advisor to the debtor 
may give rise to an action for tortious interference with contract.892 It is possible that the 
conduct of a professional advisor could constitute accessorial liability either in equity or 
under statute.893 

5.7.2.3 Directors of the debtor company 

Directors are third parties to the debtor company and its creditors, and as such they are 
not generally liable for the debts that the company owes to its creditors.894 Directors may 
be liable to creditors under the statutory action for insolvent trading, where the company 
was insolvent and there were reasonable grounds to suspect insolvency, of which the 
directors were or should have been aware.895  

Directors may also be liable directly to creditors for engaging in misleading conduct 
either directly themselves (for example, in statements they make to the creditor about 
the company) or as accessories to misleading conduct by the company.896 Directors 
may also be accessories to wrongs in equity, tort and statute.897 Directors will not be 
taken to be engaging in wrongful conduct themselves merely because they served on 
the board while the company engaged in the wrongful conduct; something more is 
needed.898 Furthermore, individual directors do not generally have authority to bind the 
company as an agent899 and so this reduces their potential civil liability.  

Directors who are willing to put forward and fund a DOCA proposal to the company’s 
creditors may wish to obtain a release from the creditors of any claims that the creditors 
may have against them personally. However, this is not possible because a DOCA is 
limited to debts and claims that creditors have against the debtor company and cannot 
include claims that creditors have against third parties.900 

 
890 Esanda Finance Corporation Ltd v Peat Marwick Hungerfords [1997] HCA 8; (1997) 188 CLR 241 
(auditor liability to 3rd parties). 
891 Solicitors may owe a duty of care to third parties in limited circumstances: Hill v Van Erp [1997] HCA 
9; (1997) 188 CLR 159. See generally, Stephen Walmsley et al, Professional Liability in Australia (Law 
Book Co, 3rd ed, 2016), which discusses third party liability of solicitors, accountants and other 
professionals.  
892 See generally Lumley v Gye (1853) 2 E1 & B1 216; 118 ER 749. 
893 For example, where the professional advisor assists the debtor to prepare a misleading document: 
Corporations Act 2001 (Cth) ss 1041H, 1041I. See also s 181(2) and ASIC v Somerville [2009] NSWSC 
934; (2009) 77 NSWLR 110. 
894 Salomon v A Salomon & Co Ltd [1897] AC 22. 
895 Corporations Act 2001 (Cth) ss 588G, 588M; Michael Murray and Jason Harris, Keay’s Insolvency: 
Personal and Corporate Law and Practice (Thomson Reuters, 10th ed, 2018) Ch 16. 
896 Corporations Act 2001 (Cth) ss 1041H, 1041I; ASIC v Narain [2008] FCAFC 120; (2008) 169 FCR 
211. 
897 Joachim Dietrich and Pauline Ridge, Accessories in Private Law (Cambridge University Press, 2016), 
Ch 11. 
898 ASIC v Maxwell [2006] NSWSC 1052; (2006) 59 ACSR 373; Mark Byrne, ‘How do we assess the risk 
of personal liability for directors arising out of tortious acts?’ (2017) 32(3) Australian Journal of Corporate 
Law 351. 
899 Northside Developments Pty Ltd v Registrar-General (NSW) (1990) 170 CLR 146, 205. 
900 Corporations Act 2001 (Cth) s 444J; Lehman Brothers Holdings Inc v City of Swan [2010] HCA 11; 
(2010) 240 CLR 509; Re Eastmark Holdings Pty Limited (rec and man apptd) [2015] NSWSC 1437; 
(2015) 109 ASCR 116; Jason Harris, ‘Adjusting creditor rights against third parties during debt 
restructuring’ (2011) 19(1) Insolvency Law Journal 22. 
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5.7.2.4 Officers of the debtor company 

The debtor company’s other officers, particularly the CEO and the CFO, are likely to be 
closely involved in dealing with the company’s creditors, and so their conduct may 
produce potential direct or accessorial liability to creditors at general law or under statute 
(similar to directors as discussed above). While officers do not have liability for insolvent 
trading (unlike company directors), they could face claims of misleading conduct.901 It 
should be noted that the CEO is usually also a managing director and so will face liability 
as a director as outlined above. Officers could also conduct themselves in such a way 
as to be characterised as de facto or shadow directors.902 Furthermore, officers will 
usually have some form of agency capacity, and this may give rise to potential claims 
from the debtor company’s creditors.903 

These potential claims by the company’s creditors provide an incentive for officers to 
participate in funding a DOCA proposal that may release them from future potential 
liability. As noted above, this is not possible under the current DOCA provisions. 

5.7.2.5 Related parties to the debtor company 

The position and motivations of related parties may be similar to those of the debtor 
company’s directors. A related party may be a parent or holding company or may be 
another company in a corporate group (a sibling company with shared ownership and 
control) or an individual controlling shareholder. A related party may also have potential 
liability for insolvent trading by acting as a shadow director,904 or for liability under the 
holding company insolvent trading provision.905 

Related parties may seek to propose a DOCA that will release them from personal 
liability but as noted above, this is not possible under the current Part 5.3A, as noted 
above.906 

5.7.2.6 Financiers of the debtor company 

A creditor that has provided financial support for the debtor company (‘financier’) will 
usually be operating at a commercial arms’ length to the debtor and will not be 
considered a shadow director or officer of the company.907 However, financiers can have 
a range of different relationships with a debtor.  

At one end of the spectrum (which we may refer to, for arguments sake, as the 
conservative side of the spectrum) we can place commercial banks that only provide 
finance (either as a bilateral facility or as part of a group or syndicated facility). These 
financiers may have some degree of control and influence over the debtor through 
restrictive lending covenants,908 but typically deal at a commercial arms’ length to the 

 
901 Corporations Act 2001 (Cth) ss 1041H, 1041I. 
902 See the recent review of authorities in Re Earth Civil Australia Pty Ltd [2021] NSWSC 966, [954]ff. 
903 For example, breach of warranty of authority if the agent acts outside of their authority and the 
company as principal refuses to ratify their conduct: see Collen v Wright (1857) 8 El & Bl 647; 120 ER 
241. See generally Gino Dal Pont, Law of Agency (LexisNexis, 4th ed, 2020) Ch 23. 
904 Standard Chartered Bank of Australia Ltd v Antico (No 1) (1995) 38 NSWLR 290. 
905 Corporations Act 2001 (Cth) s 588V. 
906 See above n 900. 
907 Buzzle Operations Pty Ltd (in liq) v Apple Computer Australia Pty Ltd [2011] NSWCA 109; (2011) 81 
NSWLR 47. 
908 See Geoffrey Mann et al, Australian Corporate Finance Law (LexisNexis AU, online) [3A.180]; Louise 
Gullifer and Jennifer Payne, Corporate Finance Law: Principles and Policy (Hart Publishing, 3rd ed, 2020) 
Ch 6. 



 

 207 

debtor. The financiers may offer a range of financial services to their borrowers, 
including commercial banking, corporate finance/investment banking and 
superannuation. These banks are unlikely to be involved in assisting the debtor to make 
commercial decisions as part of the restructuring effort,909 and are generally reluctant to 
participate in a buy-out or debt/equity swap due to their prudential risk-weighted capital 
holding requirements, both of which place them at the non-intrusive end of the financier 
spectrum. This was noted by several creditors in the interviews in [4C.3.8], with 
suggestions that prudential standards be varied to allow commercial banks greater 
flexibility to participate in restructuring. However, it was also noted in the interviews that 
domestic commercial banks in Australia are more likely to support commercial 
borrowers in distress to prevent them needing to enter voluntary administration so as to 
avoid damage to the bank’s public reputation. 

At the other end of the spectrum (which we may refer to as the aggressive end of the 
spectrum, in terms of lenders taking a more hands-on role in managing the 
restructuring) we have financiers who wish to partner with debtor management as part 
of the restructuring effort, often as part of a distressed takeover strategy to take an 
ownership stake in the company (sometimes called a ‘loan to own’ strategy) or to 
acquire one or more assets of the company as part of the restructuring effort.910 This 
may also involve providing interim restructuring finance and/or buying out existing 
senior secured debt. The administrations of Virgin Australia, Oroton Group, Nexus 
Energy and Mirabella Nickel are relatively recent examples of this type of financier 
relationship.911 A variation of this theme is an internal buy-out, where the company’s 
existing senior management or a major shareholder partner together with one or more 
financiers (such as hedge funds) to fund a DOCA to buy out the company from existing 
equity holders. The administration of the McAleese transport and logistics company is 
an example of this form of restructuring where its CEO and major shareholder took the 
company private by partnering with a Hong Kong hedge fund.912 

Using large debt positions as a platform to acquire a company through an administration 
and DOCA is known as a ‘loan to own’ strategy and is commonly adopted by hedge 
funds and private equity funds that specialise in investing in distressed businesses 
(‘special situation funds’). These special situation funds may either partner with the 
debtor company’s management or take an activist approach and work against the 
debtor’s management in an effort to oust them to secure control for themselves.913 

These different approaches highlight the potential legal risks as financiers engage in 
conduct that may make them shadow directors or officers,914 may make them 

 
909 Banks are mindful of avoiding a shadow director classification. 
910 See Adam Watterson, ‘Pulling back the shades: Demystifying vulture funds’ (2016) 27(2) Journal of 
Banking and Finance Law and Practice 131; William Stefanidis, ‘Reviving the Incentive to Compromise 
in Corporate Restructure: The Role of Secondary Debt Markets’ (2017) 28(2) Journal of Banking and 
Finance Law and Practice 135; Lionel Meehan, ‘Recent Trends in Restructurings Involving Distressed 
Debt Trades and 'Loan to Own' Strategies’ (2013) 14(2) Insolvency Law Bulletin 27. 
911 The restructurings of Nine Network and Atlas Iron are examples of this form of financier relationship 
using a creditors’ scheme instead of a VA/DOCA. 
912 Jenny Wiggins, ‘Collapsed McAleese re-emerges as Rivet’, The Australian Financial Review, 13 Jan 
2017, p 16. 
913 Adam Watterson, ‘Pulling back the shades: Demystifying vulture funds’ (2016) 27(2) Journal of 
Banking and Finance Law and Practice 131; William Stefanidis, ‘Reviving the Incentive to Compromise 
in Corporate Restructure: The Role of Secondary Debt Markets’ (2017) 28(2) Journal of Banking and 
Finance Law and Practice 135. 
914 Adam Watterson, ‘Minimising the risk of shadow directorship: Advice for distressed debt investors’ 
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accessories to contraventions by the debtor company or its officers or may make them 
liable for independent (or joint) liability to other creditors (for example for misleading 
conduct, market manipulation, insider trading or accessorial liability for breaches of 
directors’ and officers’ duties). This may mean that a financier has an incentive to 
support a restructuring that will not only address the debtor company’s financial distress, 
but which can also compromise or stay any potential claim that creditors may have 
against them as third parties to the debtor. While this can be compromised in a creditors’ 
scheme of arrangement,915 it is not possible under a DOCA, which is limited to debts 
and claims that creditors have against the debtor company.916 

5.7.3 Personal guarantees 

Personal guarantees may be provided to cover one or more debts or obligations owed 
by the debtor company to one or more creditors.917 A guarantee may be limited to a 
single debt of the company, or to all debts up to a certain limit (or on an unlimited 
basis).918 It should be noted that this section does not consider other forms of surety 
such as an indemnity, which is an independent principal liability919 as opposed to a 
guarantee which is a secondary liability that is co-extensive between the guarantor and 
the principal debtor.920 

Guarantees are routinely sought by banks and other financiers in small business loans, 
because small businesses and start-up businesses usually lack substantial assets that 
can be given as security for the loan, so the financier looks for a guarantor.921 
Guarantees are also often required by major suppliers to businesses. The guarantee 
can be provided by any legal person (including a company) and may be secured or 
unsecured. As noted above in [5.2], secured guarantees are frequently given by 
directors of MSMEs, which will cover the personal assets of the director giving the 
guarantee including their interest in their family home. Guarantees are also frequently 
given by major shareholders in corporate groups, such as a parent or holding 
company.922 

Appointing an administrator may trigger the payment obligation on a personal guarantee 
and this may act as a disincentive for directors to appoint an administrator. Section 440J 
addresses this risk by imposing a temporary stay on the enforcement of a guarantee 

 
(2016) 27(4) Journal of Banking and Finance Law and Practice 310. 
915 Fowler v Lindholm [2009] FCAFC 125; (2009) 178 FCR 563. 
916 Above n 900. 
917 The term personal guarantee is used here to distinguish surety provided by a related party, such as a 
company director or their spouse, from surety provided by a bank guarantee that the company has paid 
the bank to provide. 
918 See further John Phillips, James O'Donovan, Wayne Courtney, The Modern Contract of Guarantee 
(Thomson Reuters, 4th ed, 2020) Ch 5. 
919 Sunbird Plaza Pty Ltd v Maloney (1988) 166 CLR 245. 
920 McDonald v Dennys Lascelles Ltd (1933) 48 CLR 457. 
921 Ellis Connolly and Ben Jackman, ‘The Availability of Business Finance’, RBA Bulletin, December 
Quarter 2017, p 55; Ellis Connolly, Gianni La Cava and Matthew Read, ‘Housing Prices and 
Entrepreneurship: Evidence for the Housing Collateral Channel in Australia’, RBA Conference 2015 
(https://www.rba.gov.au/publications/confs/2015/connolly-lacava-read.html) (viewed 18.8.21). 
922 A variation of this is a letter of comfort which states that the intention of the holding company is to 
continue to provide support to the subsidiary so that it can satisfy all of its financial obligations. However, 
letters of comfort are unsecured and may be drafted in such a way that they are not even enforceable as 
a contract because they fail to include a binding contractual promise (as opposed to a statement of 
present intention). See generally, Lang Thai, ‘Comfort letters – a fresh look?’ (2016) 17(1) Journal of 
Banking and Finance Law and Practice 15. 
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given by a company director or by their spouse.923 This protection does not extend to 
the period in which a company is operating under a DOCA.924 

As noted above, the High Court has held that a DOCA cannot bind creditors with respect 
to rights that they have against persons other than the company.925 This stands in 
contrast to the scheme of arrangement procedure which allows a scheme proposal to 
include creditor rights against third parties, provided that there is a nexus between the 
third party rights and the compromise or arrangement that is being proposed.926 While it 
may be accepted that schemes and DOCAs are qualitatively different,927 the inability to 
include third party rights into a DOCA limits their potential utility as a restructuring tool.928 
When the debtor company’s management are trying to address the company’s financial 
problems, they may be reluctant to pursue a restructuring option that will trigger 
personal liability for themselves that could result in significant personal cost. This is 
particularly acute in MSME businesses where it is more likely that the directors have 
given guarantees to cover the company’s debts. 

The triggering of a personal guarantee by entering into a DOCA may mean that the 
guarantor (often a director or major shareholder) is forced into insolvency if they cannot 
pay the guaranteed amount. For individual guarantors, this may force them into personal 
bankruptcy where they can lose their family home, which is not exempt from distribution 
to creditors.929 This may create a disincentive for the debtor company’s management to 
appoint an administrator, and an incentive for them to continue trading the business 
until forced to stop, usually by enforcement action taken by a creditor such as the ATO 
issuing a Director Penalty Notice and/or a garnishee notice to the debtor company’s 
own debtors (which may starve the business of cash flow and force it into external 
administration).  

In contrast to the position in Part 5.3A with DOCAs in Australia, several other 
jurisdictions allow compromises of third party rights through their restructuring laws, as 
long as there is a sufficient nexus between the third party rights being compromised and 
the relationship of debtor and creditor.930 This has been recognised in the UK in relation 
to creditors’ schemes and company voluntary arrangements.931 Canadian courts have 
approved restructuring plans under the Companies' Creditors Arrangement Act 1985 

 
923 During the stay period the creditor counterparty to the guarantee may seek court orders preserving 
any collateral that is held as security for the guarantee: Corporations Act 2001 (Cth) ss 440J(2); 1323. 
924 Corporations Act 2001 (Cth) ss 444H, 444J. 
925 This will not prevent a guarantor company executing a DOCA and thereby extinguishing a guarantee, 
at least where the contractual guarantee has no existing obligation attached to it: Australian Gypsum 
Industries Pty Ltd v Dalesun Holdings Pty Ltd [2015] WASCA 95; (2015) 106 ACSR 79. 
926 Fowler v Lindholm [2009] FCAFC 125; (2009) 178 FCR 563; Jason Harris, ‘Adjusting creditor rights 
against third parties during debt restructuring’ (2011) 19(1) Insolvency Law Journal 22. 
927 For example, a scheme can bind dissenting secured creditors, whereas a DOCA cannot limit the rights 
of a secured party who does not vote for the DOCA. 
928 Jason Harris, ‘Adjusting creditor rights against third parties during debt restructuring’ (2011) 19(1) 
Insolvency Law Journal 22. 
929 Bankruptcy Act 1966 (Cth) s 116. 
930 See generally, Ilya Kokorin, ‘Third-Party Releases in Insolvency of Multinational Enterprise Groups’ 
(2021) 18(1) European Company and Financial Law Review 107.  
931 Shaw v Royce Limited [1911] Ch 138 (creditors’ scheme); Prudential Assurance Co Ltd v PRG 
Powerhouse Ltd [2007] EWHC 1002 (CVA); Mourant & Co Trustees Ltd v Sixty UK Ltd (in admin) [2010] 
EWHC 1890 (Ch); Re Lehman Brothers International (Europe) [2009] EWCA Civ 1161, [62] per Patten 
LJ; Re Van Gansewinkel Groep BV [2015] EWHC 2151 (Ch) (creditors’ scheme). 
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(RSC) that involve third party rights932 and proposals under the Bankruptcy and 
Insolvency Act 1985 (RSC),933 although third party releases under creditors’ schemes 
procedures in provincial company law statutes are less certain.934 In contrast, the 
position in the United States is far from clear, with some courts allowing limited releases 
(such as only releases where the creditors have consented), and others allowing broad 
releases through permanent injunctions and others denying any releases of third party 
rights.935 

5.7.4 Stand-alone DOCAs? 

Deeds of company arrangement can be a useful tool for restructuring the financial affairs 
of a company and its business. At present, DOCAs can only be entered into following a 
period of voluntary administration. This may be contrasted with similar procedures in 
several other jurisdictions. It may also be contrasted with a creditors’ scheme of 
arrangement which does not necessarily involve the appointment of an external 
administrator (scheme administrator).936 

In the UK, a company voluntary arrangement (‘CVA’) can be put to creditors without 
going first through administration. It can be proposed by the company’s directors or by 
an administrator or liquidator of the company.937 It was previously the case that an 
administration may be needed if the debtor company needed to obtain a moratorium, 
but a small business moratorium was then available for CVAs in Part A1 of the 
Insolvency Act 1986 (UK), but this was rarely used.938 Since September 2020, the 
Insolvency Act 1986 (UK) has contained a general moratorium that is available 
preceding an external administration or simply on a stand-alone basis. The UK also 
introduced a new restructuring procedure in Part 26A of the Companies Act 2006 (UK), 
which allows a restructuring plan to be put to creditors without entering external 
administration, with court approval to convene a meeting of creditors and court approval 
to implement the plan (in a manner similar to creditors’ schemes).  

There was some support for a stand-alone DOCA procedure in the interviews, with 
some commenting that this could save time and money where a deal has been 
negotiated prior to the commencement of the administration. Several interviewees 
alternatively suggested that the DOCA could be presented to creditors at the first 

 
932 Re Metcalfe & Mansfield Alternative Investments II Corp (2008) 296 DLR (4th) 135 (Ont CA); Re 
Lydian International Ltd [2020] ONSC 4006. 
933 Re FT ENE Canada Inc [2019] ONSC 5793. 
934 Contrast Re Banro Corp [2017] ONSC 2176 (where the third-party release was approved) with Re 
iAnthus Capital Holdings Inc [2020] BCSC 1442 (where it was rejected). 
935 See further William Norton III, 6 Norton Bankruptcy Law & Practice (Westlaw, 3d, online) §109:22; 
Robert Ordin and Sally Henry, Ordin on Contesting Confirmation § 8.01 (Wolters Kluwer, 7th ed, 2020, 
3rd supplement); Henry Sommer and Richard Levin, 8 Collier on Bankruptcy 1141.02 (Lexis, online); 
Ryan Murphy, ‘Shelter from the Storm: Examining Chapter 11 Plan Releases for Directors, Officers, 
Committee Members, and Estate Professionals’ (2011) 20 Norton Journal of Bankruptcy Law & Practice 
Art. 7. 
936 The creditors’ scheme provisions appear within Chapter 5 of the Corporations Act 2001 (Cth), which 
is called ‘External Administration’, but a scheme administrator is not required in order to approve or 
implement a scheme. Furthermore, a creditors’ scheme is not a form of ‘external administration’ for the 
purposes of the Insolvency Practice Schedule (Corporations): s 5-10. 
937 Insolvency Act 1986 (UK) s 1(1),(3). 
938 Adrian Walters and Sandra Frisby, ‘Preliminary Report to the UK Insolvency Service into Outcomes 
in Company Voluntary Arrangements’ (March 23, 2011) p 10. Available at SSRN: 
https://ssrn.com/abstract=1792402; R3, Company Voluntary Arrangements: Evaluating Success and 
Failure (May 2018) p 8. 
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meeting and if approved bring the administration to an early end. However, others 
commented that the lack of reporting to creditors may be a problem because creditors 
could find it difficult to determine whether a DOCA or some other form of external 
administration would provide a better outcome for them. The lack of investigations and 
reporting might also leave a stand-alone DOCA procedure open to abuse. In the UK, a 
stand-alone CVA has the benefit of a ‘nominee’ who assists the debtor to compile the 
relevant documents for creditors.939 There is also a filing with the court to announce the 
proposed procedure, which can bring some supervisory oversight to protect creditors.940 

5.7.5 Should DOCAs cover secured creditors?  

Under the current law, a DOCA can include a secured creditors’ debts, but the secured 
creditors’ enforcement rights that existed immediately before the company entered 
administration cannot be taken away, unless the DOCA provides for the secured debt 
and the secured creditor voted in favour of the DOCA.941 In practice, most secured 
creditors abstain from voting at the final creditors’ meeting to preserve their rights. It is 
therefore difficult to include secured creditors, owners or lessors within the scope of the 
DOCA.  

If secured creditors were included within the DOCA terms without their consent, then 
the creditor vote would need to include classes of creditors as secured creditors have 
fundamentally different rights to unsecured creditors.942 Part 5.3A already recognises, 
to a limited extent, class voting for DOCAs because if the DOCA proposes to vary 
employee entitlements, then the employees must approve at a separate class vote from 
the other creditors.943  

If multiple classes of creditors needed to be created to vote on a DOCA, that would 
increase the cost and complexity of voluntary administration, as this is often cited as 
one of the reasons why creditors’ schemes are costly and slow.944 Class composition 
issues have been a major point of contention in creditor scheme cases, particularly in 
jurisdictions (such as Australia) where all classes need to approve of the scheme 
proposal.945 However, it may not be necessary to bind secured creditors in every DOCA, 
just as schemes often pinpoint particular classes of secured creditors to include within 
the scheme.  

In some jurisdictions, cross-class cram down has been introduced which allows the 
court to approve a scheme that has been agreed to by some, but not all, classes of 
creditors at the creditor meeting. While cross-class cram down has been a key feature 
of Chapter 11 in the US since 1978,946 the concept has been slowly spreading to other 
jurisdictions and is now widely recognised as a useful feature of modern restructuring 

 
939 Insolvency Act 1986 (UK) s 1. 
940 Ibid s 2(2).  
941 Corporations Act 2001 (Cth) s 444D(2). See further Australian Gypsum Industries Pty Ltd v Dalesun 
Holdings Pty Ltd [2015] WASCA 95; Re Bluenergy Group Ltd [2015] NSWSC 977. Contrast however, 
Garry Hamilton, ‘The case of the mysteriously disappearing secured debt under a deed of company 
arrangement: hard cases making bad law again?’ (2017) 18(6) Insolvency Law Bulletin 116. 
942 Re Richards & Co (1879) 11 Ch D 676. 
943 Corporations Act 2001 (Cth) s 444DA. 
944 See Jason Harris, ‘Class warfare in debt restructuring: Does Australia need cross-class cram down 
for creditors' schemes of arrangement?’ (2017) 36(1) University of Queensland Law Journal 73. 
945 Jason Harris, ‘Class warfare in debt restructuring: Does Australia need cross-class cram down for 
creditors' schemes of arrangement?’ (2017) 36(1) University of Queensland Law Journal 73. 
946 11 USC §1129(a)(10). 
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laws.947 As a measure of this, it may be noted that the UK recently introduced a new 
restructuring procedure that shares many elements of a creditors’ scheme, but which 
has cross-class cram down.948 It is possible that voting for a DOCA could be amended 
to allow for cross-class cram down to be introduced if secured creditors were to be 
included within a DOCA without their individual consent and classes of creditors 
therefore needed to be included in the voting.  

Also, it might be preferable to distinguish different types of secured creditors. Should a 
finance company or bank with a secured loan be treated the same as a long-term lessor 
or bailor with a perfected security interest under the PPSA? As noted above, one of the 
constraints of using Part 5.3A for efficient commercial deal-making to save the business 
through a going concern sale is the lack of a power for the administrator to force through 
an assignment of a lease. It may be that DOCAs could be extended to cover secured 
creditors but, like other provisions in the Corporations Act 2001 (Cth) (such as ipso facto 
protections), financial contracts could be excluded so that a DOCA could bind a lessor 
but not bind a financier lending money. 

Alternatively, Part 5.3A could be amended to allow creditors to vote for a scheme of 
arrangement at the final meeting rather than changing the DOCA provisions to bind 
secured creditors. The cost of providing for class voting in creditor meetings over 
DOCAs may mean that it is not desirable for MSMEs, so this option could be preferrable 
as it would allow larger companies to enter into a scheme more easily than at present, 
where the convening period is extended to allow for the creditors’ scheme procedure to 
be implemented. This is discussed further in Chapter 6.  

5.7.6 Conclusion 

A DOCA can be an incredibly flexible restructuring tool. The High Court has shown the 
flexibility of DOCAs in upholding the validity of the holding DOCA arrangement,949 but 
has also severely limited the scope of DOCAs in the Lehman Bros ruling by finding that 
third party rights cannot be included in DOCAs.950 If DOCAs are to provide an optimal 
corporate rescue framework, they should be as flexible as possible.  

5.8. PART 5.3A AND CORPORATE GROUPS  

5.8.1 Overview 

Corporate groups pose difficult problems for corporate rescue efforts.951 A corporate 
group may be defined as involving ‘a number of companies which are associated by 
common or interlocking shareholdings, allied to unified control or capacity to control’.952 
One common legal distinction is to differentiate wholly owned corporate groups (where 

 
947 See Jason Harris, ‘Class warfare in debt restructuring: Does Australia need cross-class cram down 
for creditors' schemes of arrangement?’ (2017) 36(1) University of Queensland Law Journal 73; Directive 
(EU) 2019/1023 of the European Parliament and of the Council of 20 June 2019 on preventive 
restructuring frameworks. 
948 Companies Act 2006 (UK) Pt 26A; Re Virgin Active Holdings Ltd [2021] EWHC 1246 (Ch). 
949 Mighty River International Ltd v Hughes [2018] HCA 38; (2018) 265 CLR 480. 
950 Lehman Brothers Holdings Inc v City of Swan [2010] HCA 11; (2010) 240 CLR 509. 
951 Corporations and Markets Advisory Committee, Corporate Groups: Final Report, May 2000, Ch 5, Ch 
6; Irit Mevorach, Insolvency Within Multinational Enterprise Groups (Oxford University Press, 2009); 
Jason Harris, ‘Corporate group insolvencies: Charting the past, present and future of "pooling" 
arrangements’ (2007) 15(2) Insolvency Law Journal 78. 
952 Walker v Wimborne (1976) 3 ACLR 529, 532. 
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the parent or holding company owns 100% of the shares in the subsidiary company)953 
and groups where the parent or holding company merely control the composition of the 
subsidiary’s board or can influence the management policies of the subsidiary.954 

5.8.2 The problems posed by corporate groups 

Problems arise with corporate groups in rescue attempts because the law operates on 
the premise of each company being a separate legal entity.955 This was specifically 
raised by one insolvency practitioner as posing practical problems for Part 5.3A. 
However, many businesses, both large and small, operate using a corporate group 
structure where different functions, and therefore different potential liability risks, are 
partitioned into different companies.956 There also various commercial and financial 
advantages to running corporate groups.957  

Each company in the group will have its own accounting and taxation requirements, but 
this may be alleviated through the use of consolidation. ASIC allows wholly owned 
corporate groups to provide consolidated reporting and audited accounts where the 
companies in the consolidated group enter into deeds of cross-guarantee.958 Of course, 
annual reporting and independently audited accounts are only required for large 
proprietary companies959 and for public companies.960 Small proprietary companies (and 
small companies limited by guarantee)961 are not generally required to lodge such 
information and so will not benefit from consolidated reporting relief from ASIC. 
However, small business owners may still choose to use a corporate group structure to 
run their business due to the benefits and protections identified above.  

Furthermore, many MSMEs use a group structure that involves multiple companies 
centred around a trading trust where there is a trustee company that owns the business 
and the controllers of the business may involve one or more families, each with their 
own family trust and trustee company.962 This structure is popular because it can 
produce favourable tax characteristics than simply using a single company (with 
individual shareholders) to run the business.963 

Corporate groups can pose problems during a restructuring because of the tendency 
for company management to ignore the separate legal status of each company in the 

 
953 See for example, Corporations Act 2001 (Cth) s 187, which only applies to wholly owned subsidiaries 
(and s9 definition of wholly owned subsidiary). 
954 Corporations and Markets Advisory Committee, Corporate Groups: Final Report (May 2000) [1.12]-
[1.23]. This may be common where there is a major shareholder who controls a significant stake in the 
subsidiary and exercises practical control over it but does not own 100% of its shares. 
955 Salomon v A Salomon & Co Ltd [1897] AC 22; Walker v Wimborne (1976) 137 CLR 1. 
956 Robert Thompson, ‘Agency Law and Asset Partitioning’ (2002) 71(4) University of Cincinnati Law 
Review 1321. 
957 Corporations and Markets Advisory Committee, Corporate Groups: Final Report (May 2000) [1.8]; Anil 
Hargovan and Jason Harris, ‘Together alone: Corporate group structures and their legal status revisited’ 
(2011) 39(2) Australian Business Law Review 85. 
958 ASIC Corporations (Wholly-owned Companies) Instrument 2016/785; Jennifer Hill, ‘Corporate Groups, 
Creditor Protection and Cross Guarantees - Some Australian Perspectives’ (1995) 24(3) Canadian 
Business Law Journal 321. 
959 Defined in Corporations Act 2001 (Cth) s 45A. 
960 Corporations Act 2001 (Cth) s 292. 
961 Defined in Corporations Act 2001 (Cth) s 45B. 
962 Peter Agardy, Trading Trusts Explained (LexisNexis, 2017). 
963 See Sladen Legal, Trust Structures Guide (Tax Institute of Australia, 11th ed, 2016). 
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group and treat the groups’ assets and liabilities as comprising a single pool.964 The 
blurring of the lines of legal separation also often involves imprecise or inadequate 
reporting of transactions, so that it may be difficult to determine which assets belong to 
which company and which creditors are owed money by which particular company.965 
As noted above, where deeds of cross-guarantee have been signed by each company 
in the group, these issues may be less important because all of the consolidated group 
companies will be liable for all of the debts incurred by the companies in the group. 
However, cross-guarantees are not necessarily common in MSMEs. In these groups, 
there may still be guarantees between two or more companies in the group, but they 
are likely to be for the benefit of a particular creditor (such as a bank or a major supplier) 
rather than for the benefit of creditors generally (as with deeds of cross guarantee used 
to obtain ASIC reporting relief).  

When an administrator is appointed over several companies in a corporate group, they 
will need to prepare separate notices of appointment for each company, distribute 
notices of meeting for each company and pay ASIC user pays fees for appointments 
over each company.966 As noted in the interviews, the conduct of creditor voting, 
formulation of committee of inspections and approval of remuneration can be 
challenging in corporate groups and may require directions from the court.  

5.8.3 Consolidated proceedings 

It is common for corporate groups in administration to run consolidated meetings, but 
the process for doing so could be better streamlined. There is no specific provision in 
the Corporations Act that allows for consolidated creditor meetings or consolidated 
reporting for corporate groups in administration. Administrators may seek directions 
from the court to recognise that it is appropriate to proceed on a consolidated basis 
and/or may seek to rely upon presumptive validity where a procedural irregularity arises 
in relation to a proceeding under the Act (which includes convening a meeting under 
the Act).967 It is also open to the administrator to seek a court order that the consolidated 
meeting was valid, where no substantial injustice was caused by the consolidation.968 
The administrator can also seek a court order under s 447A.969 

The courts have recognised that corporate groups that have deeds of cross-guarantee 
in place can operate as a consolidated group for the purposes of the administration.970 
In the J Aron Corp case, the court accepted that a consolidated report to creditors and 
resolutions that were stated as applying to all companies in the group were clear and 
not misleading to creditors.971 The courts have shown greater leniency in conforming to 
meeting requirements where creditor interests are not adversely affected by the 

 
964 See for example, Re Ansett Australia Ltd [2006] FCA 277; (2006) 151 FCR 41; Jason Harris, ‘Seeking 
court approval for pooling arrangements: Lessons from the Ansett case’ (2006) 24(7) Company & 
Securities Law Journal 443. 
965 Jason Harris, ‘Corporate group insolvencies: Charting the past, present and future of pooling 
arrangements’ (2007) 15(2) Insolvency Law Journal 78. 
966 See https://asic.gov.au/about-asic/what-we-do/how-we-operate/asic-industry-funding/regulatory-
costs-and-levies/ (18.8.21). 
967 Corporations Act 2001 (Cth) s 1322(2). 
968 Corporations Act 2001 (Cth) s 1322(4); Re Switch Telecommunications Pty Ltd (in liq); Ex parte 
Sherman [2000] NSWSC 794; (2000) 35 ACSR 172. 
969 RiverCity Motorway Pty Ltd v Madden (No 4) [2012] FCA 1491; (2012) 92 ACSR 255. 
970 J Aron Corporation v Newmont Yandal Operations Pty Ltd [2006] NSWCA 46; (2006) 57 ACSR 149. 
971 J Aron Corporation v Newmont Yandal Operations Pty Ltd [2006] NSWCA 46; (2006) 57 ACSR 149, 
[45]-[46]. 
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consolidation,972 or where the creditors unanimously approve of the consolidated 
meeting.973 The same cannot be said where the creditors as a whole group will benefit 
from the consolidation, but individual creditors (or groups of creditors) may be worse off 
if the consolidation occurs.974 This may be of greater importance where resolutions voted 
on in separate company meetings would produce a different result than a resolution of 
a consolidated creditor meeting. In such circumstances, the affected creditors could 
challenge the result of the vote in several ways. Firstly, they could seek to have a DOCA 
set aside on a variety of grounds, including that the DOCA is unfairly prejudicial to their 
interests or is oppressive.975 Secondly, if the outcome of the resolution is determined by 
either related party creditors or by the casting vote of the chair then the creditors could 
seek to overturn the result or otherwise discount such votes.976 Thirdly, orders could be 
sought to protect creditor interests,977 or under the broad scope of the court’s power to 
make orders ‘in relation to an external administration’ under IPS s 90-15 or to make 
orders as to ‘how Part 5.3A is to operate in relation to a particular company’.978 

Where a DOCA contains a proposal to consolidate the assets and liabilities of the 
corporate group, the usual practice is to make each of the DOCAs inter-dependent so 
that the effect of each is conditional on the creditors approving each of the other 
DOCAs.979 Another option is to use the DOCA to create a consolidated pool of funds 
generated from selling assets from different companies in the group, but without pooling 
the creditors or assets themselves. This has been described as an aggregation process, 
rather than a pooling process.980 This was used to restructure the large and complex 
Arrium group, which involved more than 90 companies where most (but not all) of the 
companies were party to one of two deeds of cross-guarantee. The creditors approved 
two DOCAs (a transaction support DOCA and a distribution DOCA) that essentially 
transferred their debts and claims to a new entity (the distribution company) that had 
rights to the proceeds from a sale of the group entities (which were now debt free). The 
DOCAs allowed for the deed administrators to equalise payments so that creditors 
received an equivalent rate of return compared with maintaining their claim against the 
original companies.981 While the Arrium administration showed that the existing 
provisions in Part 5.3A can be adapted to complex corporate group situations, it would 

 
972 Dean-Willcocks v Soluble Solution Hydroponics Pty Ltd (1997) 42 NSWLR 209; Re Switch 
Telecommunications Pty Ltd (in liq); Ex parte Sherman [2000] NSWSC 794; (2000) 35 ACSR 172. See 
also Bishop Irinej Dobrijevic v Free Serbian Orthodox Church, Diocese for Australia & New Zealand 
Property Trust [2015] NSWSC 637, [397]. 
973 Re Switch Telecommunications Pty Ltd (in liq); Ex parte Sherman [2000] NSWSC 794; (2000) 35 
ACSR 172; Hagenvale Pty Ltd v Depela Pty Ltd (1995) 17 ACSR 139. 
974 Re Ansett Australia Ltd (2006) 151 FCR 41; [2006] FCA 277; Jason Harris, ‘Seeking court approval 
for pooling arrangements: Lessons from the Ansett case’ (2006) 24(7) Company & Securities Law Journal 
443. 
975 Corporations Act 2001 (Cth) s 445D(1)(f). 
976 Insolvency Practice Schedule (Corporations) s 75-41. 
977 Corporations Act 2001 (Cth) s 447B. 
978 Corporations Act 2001 (Cth) s 447A. 
979 Mentha v GE Capital Ltd (1997) 154 ALR 565. 
980 Gavin Rakoczy, ‘Deed of Company Arrangement: A flexible recapitalisation tool’, 3 October 2018 
(https://www.kwm.com/en/au/knowledge/insights/deed-of-company-arrangement-a-flexible-
recapitalisation-tool-20181003); Cameron Belyea, ‘Corporate rescue in Australia: a time for innovation’, 
30 May 2019 (https://www.claytonutz.com/knowledge/2019/may/corporate-rescue-in-australia-a-time-
for-innovation) (viewed 18.8.21). 
981 The procedure is summarised in Mentha, in the matter of Arrium Ltd (admin apptd) [2016] FCA 1300 
(Annexure A). 
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be preferrable if explicit provisions could be included into the legislation to guide the 
process without requiring multiple court applications. The problem is not that large multi-
billion-dollar companies in administration need to seek court orders, the problem is that 
MSMEs can also have complex group structures and they cannot necessarily afford to 
do the same.  

5.8.4 Consolidated reporting 

The Act is silent on the extent to which reporting to creditors of companies within a 
corporate group may be consolidated into a single report. It is common in such situations 
to issue a consolidated report that contains general information of relevance to all 
companies in the group, but which also provides specific discussion of matters relevant 
to particular companies within the group.982 If an administrator has concerns about 
whether this is appropriate, they can seek directions from the court,983 and/or seek 
orders allowing the consolidated report under s 447A or IPS s 90-15.984 

5.8.5 Conclusion 

Corporate groups pose challenges for insolvency and restructuring because 
businesspeople often do not respect the separate legal status of each company within 
the group. This is a commercial reality that the law simply needs to deal with.985 The 
widespread use of corporate group structures, for businesses both large and small, 
means that voluntary administrations will frequently encounter group appointments. 
While the current law can be made to work around the challenges of corporate groups, 
it does so typically by relying on court orders to smooth out the barriers and hindrances 
in Part 5.3A. It is suggested that Part 5.3A could be updated to better accommodate 
corporate groups. This is discussed further in Chapter 6. 
  

 
982 See for example, Deloitte, Report to Creditors, OrotonGroup Ltd, 21 March 2018, (www2.deloitte.com). 
983 Insolvency Practice Schedule (Corporations) s 90-15. 
984 Mentha, in the matter of Arrium Ltd (admin apptd) [2016] FCA 1300. 
985 See Qintex Australia Finance Ltd v Schroders Australia Ltd (1990) 3 ACSR 267, 269. 
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CHAPTER 6: CONCLUSIONS AND RECOMMENDATIONS 

6.1 INTRODUCTION 

The preceding chapters (particularly Chapters 1 and 2) have examined the role and 
justification for corporate rescue laws and discussed how Australia came to introduce 
voluntary administration as its corporate rescue law in 1993. The nature and scope of 
voluntary administration was discussed in Chapter 3. The evidence from an empirical 
study of the first 25 years of voluntary administration was presented in Chapters 4A, 4B 
and 4C. This comprised a descriptive statistical study of 5% of all companies that 
entered voluntary administration each year between 1993-2018 and the results of a 
survey of insolvency practitioners and business accountants and interviews with 40 
senior professionals with an average of more than 25 years’ experience in dealing with 
companies going through voluntary administration. The empirical research undertaken 
for this thesis provides a rich source of unique data that helps to build a picture of how 
voluntary administration works in practice and how it could be improved.  

The previous chapter (Chapter 5) drew together themes and issues arising from the 
empirical data to identify what aspects of Part 5.3A might hinder its ability to facilitate 
an optimal framework for corporate rescue in Australia. This chapter answers the 
research questions set out in Chapter 1 and makes a range of recommendations for 
law reform that help Part 5.3A to provide an optimal framework for corporate rescue in 
Australia. One of the strongest themes that came out of the surveys and interviews 
conducted for this thesis is that Part 5.3A does not always work well for MSMEs. 
Concerns have been raised that voluntary administration may not be suitable for 
companies with less than $2 million in annual turnover, although some quoted even 
higher figures of up to a minimum of $10 million. If this were correct, then it would mean 
that Part 5.3A is only really suitable for large companies.  

The introduction of Part 5.3B on 1 January 2021 demonstrates that the Federal 
Government believes that voluntary administration is too expensive and too complex for 
many smaller businesses, or at least for businesses with relatively small outstanding 
debts of $1 million or less. Much of the work undertaken for this thesis was pointing 
towards the need for a streamlined procedure for MSMEs that was faster, simpler and 
cheaper than voluntary administration. However, as discussed in [5.2.3], Part 5.3B does 
not adequately fill that role.  

The recommendations for reform made below in [6.3] begin by suggesting how Part 
5.3B could be reformed to better serve the particular needs of MSMEs for a streamlined 
and simple corporate rescue mechanism (Recommendations 1-6). The current 
procedure is arguably too complicated, too expensive, and simply not helpful enough 
for directors and creditors of MSMEs and therefore fails to provide an optimal framework 
for corporate rescue for MSMEs. If reforms to Part 5.3B are not taken up, then the thesis 
argues for amendments to Part 5.3A to make it more accessible and useful for MSMEs, 
particularly through the introduction of a fast-track sales procedure, carried out through 
a modified debtor-in-possession regime (Recommendation 7). 

Recommendations 8-24 seek to improve the operation of Part 5.3A for companies of 
all sizes, regardless of any reforms that may be implemented for Part 5.3B. These 
recommendations seek to better support Part 5.3A to provide an optimal framework for 
corporate rescue in Australia. However, before discussing law reform 
recommendations, the next section will provide an answer to the primary research 
question and subsidiary research questions discussed in [1.6]. 
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6.2 RESEARCH QUESTIONS 

6.2.1 Overview 

The primary research question set out in Chapter 1 was:  

Whether the voluntary administration regime provides an optimal framework for 

facilitating corporate rescue? 

The research hypothesis that underpinned this question was that voluntary 
administration, as currently structured, does not provide an optimal legal regime for 
facilitating corporate rescue attempts in Australia. 

The subsidiary research questions that help answer this primary research question were 
listed in Chapter 1 as: 

1. Whether Part 5.3A provides a sufficiently flexible regime to promote corporate 
rescue in different types of companies (i.e. large and small; complex and 
simple)? 

2. Whether voluntary administration is used appropriately by directors?  

3. Whether the powers of particular creditors assist or hinder corporate rescue 
through voluntary administration? 

4. Whether administrators have too much liability and responsibility?  

5. Whether the duration, complexity and cost of voluntary administration is 

appropriate?  

6.2.2 Subsidiary question 1 

Part 5.3A does appear to provide a flexible regime that promotes corporate rescue for 
companies of different size. The interviews discussed in Chapter 4C all discussed the 
flexibility of the regime as being a key benefit. The ability to seek court orders to vary 
the operation of Part 5.3A if needed was also mentioned as highly valuable. The 
statistical data presented in Chapter 4A shows that the majority of administrations are 
completed within the standard timeframes and do not require court extensions of time. 
The lack of a need to regularly seek court permission for the conduct of the 
administration was also identified as useful in containing costs. The survey data 
discussed in Chapter 4B noted that Part 5.3A is often useful for MSMEs as a dispute 
resolution mechanism where it may be impossible to put the company into liquidation 
due to a dispute between shareholders. The DOCA mechanism was lauded for its 
flexibility by many interviewees.  

Although Part 5.3A is flexible enough to work for all types of companies, the consistent 
sentiments expressed in both the surveys and interviews was that the procedure is 
frequently not suitable for MSMEs, particularly micro and small businesses. The 
analysis in Chapters 4B and 4C show that the cost of undertaking voluntary 
administration is too expensive for many smaller businesses. However, that is not 
necessarily the fault of the procedure, but of the reality that many businesses in 
Australia have few, if any, assets and lack sound business fundamentals to warrant 
corporate rescue.  

The lack of suitability of Part 5.3A for many MSMEs has been recognised by the Federal 
Government in introducing the new Part 5.3B small business restructuring regime. 
Recommendations 1-6 below at [6.3.1] seek to improve Part 5.3B so that it can work 
better as a corporate rescue vehicle for MSMEs. If those recommendations were to be 
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implemented, it may mean that many smaller businesses in financial distress would 
choose the restructuring plan procedure in Part 5.3B instead of choosing voluntary 
administration in Part 5.3A. If Recommendations 1-6 are not adopted, then 
Recommendation 7 suggests reform of Part 5.3A to better facilitate voluntary 
administrations for MSMEs. 

6.2.3 Subsidiary question 2 

The interviews discussed in Chapter 4C revealed some evidence of Part 5.3A being 
implemented for an improper purpose, such as phoenix activity and defrauding 
creditors. A broader concept of Part 5.3A being used ‘properly’ suggests that Part 5.3A 
is being misused by directors because they are leaving the appointment of an 
administrator far too late, so that the company lacks a viable business and has few (if 
any) rescue options due to its poor financial state. This is not the fault of the procedure 
itself, but simply a consequence of human cognitive bias that discourages accepting 
failure or recognising the limits on the directors’ personal capacity to change the 
company’s financial circumstances simply through management ability.  

The interviews and surveys demonstrated that many directors only appoint an 
administrator when effectively forced to do so by an external pressure, such as creditor 
enforcement action. That data also strongly suggests a need for greater education for 
directors about managing a business, financial reporting, cost control and financial risk 
management. Directors of many MSMEs are focussed on running their business rather 
than managing that business’ finances and potential financial risks. Directors of MSMEs 
may also be unwilling to face up to the business’ financial problems because of the 
overlap between personal and corporate finances, which means they face potential 
bankruptcy if the business fails. This may incentivise directors to ‘push on’ and continue 
trading the business until forced to stop by an external force, often ATO enforcement 
action.  

6.2.4 Subsidiary question 3 

There was some evidence in the interviews and surveys in Chapters 4B and 4C of 
concerns about the powers of secured creditors to take over a company in 
administration by appointing a receiver, but most responses were supportive of 
respecting the property rights and priority of secured creditors. Lessors were mentioned 
in several responses as posing challenges for corporate rescue attempts, and several 
suggestions for reforms were made (discussed further below) to give the administrator 
greater leverage in dealing particularly with major landlords. The interviews and surveys 
did still recognise the need to respect the property rights of lessors. Aside from giving 
administrators more powers and flexibility in dealing with lessors, there was little support 
for extending the binding effect of DOCAs on secured creditors and lessors.  

Two specific creditors identified as hindering optimal rescue efforts for many companies 
were the ATO and the FEG Recovery Program. These two parties were frequently 
mentioned as being inflexible and uncommercial in their approach. The ATO was 
described as frequently being unsupportive of DOCA proposals that would produce 
better commercial outcomes than liquidation. The extensive enforcement powers of the 
ATO were also mentioned as exerting undue pressure on directors when trying to 
rescue a business. The FEG Recovery Program, despite not being a creditor in any 
administration, was mentioned several times in the interviews as obstructing rescue 
efforts by pressuring administrators about continuing to trade businesses and running 
down circulating assets that would be used in a liquidation to pay employee 
entitlements.  
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6.2.5 Subsidiary question 4 

Administrators take over the management of the company and its business and are 
therefore liable for the general management responsibilities for tax, work safety and 
environmental protection and remediation. Administrators also have specific personal 
liability for many costs incurred during the administration relating to supplies of goods 
and services, leasing costs and new finance costs. While some interviews revealed that 
these liabilities were too onerous, particularly latent environmental remediation costs, 
the majority of interviewees believed personal liability was appropriate and helped to 
engender stakeholder confidence in the administration process. What was revealed in 
the interviews and surveys was that personal liability and valid concerns about getting 
paid appeared to make some insolvency practitioners conservative about taking on new 
administration appointments without a personal indemnity or substantial business 
cashflow. In the absence of such safeguards, insolvency practitioners would either 
recommend liquidation or simply refuse to trade on the business in administration. This 
could mean that some viable companies were unable to effectively use voluntary 
administration for corporate rescue.  

6.2.6 Subsidiary question 5 

The duration of administration was said to be not unreasonable by most interviewees, 
because of the ability to extend time through court orders or adjournments. The 
complexity of administration was noted by many interviewees and survey responses as 
being greater than it needed to be due to the reporting and regulatory compliance 
obligations imposed on administrators, either by law or by industry guidelines on 
reporting and independence. The cost of administration was a major topic of discussion 
in the interviews and surveys, with many comments noting that voluntary administration 
was probably not suitable for smaller businesses. As noted above, this is not necessarily 
the fault of the procedure, although reporting and compliance obligations and personal 
liability no doubt contribute to the cost structure of Part 5.3A. The cost was prohibitive 
for many businesses in financial distress because the directors of those companies 
either left it too late to seek advice or the business simply never had sufficient assets to 
be sustainable. There was strong support for simplifying reporting obligations and 
promoting fast track sale processes, including facilitating some form of ‘pre-pack’ 
arrangement by adjusting pre-appointment independence requirements.  

The answer to this question is most likely that Part 5.3A would have a better chance of 
providing an optimal corporate rescue regime if it could be made even more flexible by 
adjusting some of the compliance obligations and allowing creditors a greater role in 
approving extensions of time and waiving certain mandatory elements of the process 
where appropriate. 

6.2.7 Conclusion 

The empirical research undertaken as part of the thesis work confirms the hypothesis 
that voluntary administration, as presently structured, does not provide an optimal 
framework for facilitating corporate rescue in Australia. That does not mean that Part 
5.3A is a failure in achieving its stated purpose in s 435A. The material examined in this 
thesis demonstrates that voluntary administration often works very well in helping to 
rescue insolvent and distressed businesses. The empirical evidence presented in 
Chapters 4A-4C strongly suggests that voluntary administration is a more useful tool 
for corporate rescue than the other available alternative mechanisms in Australian 
corporate insolvency law and that it is far more popular and works more effectively than 
the former Official Management regime that it replaced.  
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The primary research question of this thesis is whether Part 5.3A provides an optimal 

framework for facilitating corporate rescue, and the answer is clearly no. This is because 
there are features of Part 5.3A that could be amended to provide a more effective and 
more efficient corporate rescue regime. The discussion in Chapter 5 also argues that 
challenges for MSMEs in using voluntary administration could be addressed by 
amending the new Part 5.3B to better suit the circumstances of smaller businesses.  

The next section makes several law reform suggestions that have been developed from 
the analysis in Chapter 5, starting with how to reform Part 5.3B so that it provides an 
optimal corporate rescue regime for MSMEs. 

6.3 RECOMMENDATIONS FOR REFORM 

6.3.1 Overview 

The reform proposals discussed in section [6.3] start with suggestions 
(Recommendations 1-6) to improve the new Part 5.3B so that MSMEs have a better 
corporate rescue framework. If these recommendations are not implemented, 
Recommendation 7 suggests amending Part 5.3A voluntary administration to better 
address the needs of MSMEs by suggesting a fast-track sale procedure with a modified 
debtor-in-possession regime be added into Part 5.3A. The remaining recommendations 
for reform discussed in [6.3.4], covering Recommendations 8-24, are all focussed on 
Part 5.3A and could apply to any sized company. 

6.3.2 Reforms to Part 5.3B  

As discussed in Chapter 5, corporate rescue for MSMEs often involves different 
considerations to rescue efforts involving large companies. Part 5.3A currently applies 
a one-size-fits all model, with flexibility to allow for longer or shorter convening periods 
and providing a DOCA mechanism that can be (mostly) shaped by the debtor company 
to meet creditor expectations. However, although the Part 5.3A process provides 
flexibility, its core mandatory procedures and requirements (for example, having 
multiple creditor meetings and detailed reported requirements) are less flexible, and 
may need court approvals for variations.  

The detailed requirements of Part 5.3A, and the extensive personal liability imposed on 
administrators as external administrators who manage the company, produce an 
inherent cost structure that may put Part 5.3A out of reach for many MSMEs, unless the 
owners or directors are prepared to put in their personal funds to pay for the 
administration. The recent introduction of a new ‘small business restructuring’ 
procedure in Part 5.3B is an admission by the Federal Government that Part 5.3A is too 
expensive for many small businesses. However, as the discussion in [5.2.3] argues, the 
new procedure is unlikely to provide a complete or even a substantial answer to the 
needs of MSMEs. Indeed, the new procedure may well prove to be almost as expensive 
as voluntary administration and, at least 8 months into its life (in August 2021), is 
currently rarely used. The following discussion recommends changes to Part 5.3B to 
improve MSME corporate rescue efforts. 
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Recommendation 1  

The discussion in [5.2.3] argued that there are several features of Part 5.3B that may 
make it unduly complex, expensive or simply not useful for MSMEs trying to rescue their 
businesses. If Part 5.3B is to perform a useful role for large numbers of MSMEs then it 
must be as simple, quick and cheap as possible. The procedure also needs to address 
the fact that the practical and financial problems of the business are likely to be 
intertwined with those of the owner/managers.  

The current form of Part 5.3B needs to address the personal insolvency risk that 
owner/managers of MSMEs have. The financing of many MSMEs is facilitated by 
related parties providing personal guarantees to reduce the credit risk for the financier. 
At present, the Part 5.3B procedure provides limited protection against personal 
guarantees given by directors or their spouses over the company’s debt.986 Such 
guarantees cannot be enforced without the leave of the court.987 However, this only 
extends for the duration of the restructuring period, which is typically 20 business 
days.988 Once the company enters a restructuring plan, the stay will end. Furthermore, 
the restructuring plan cannot include personal guarantees within its terms because 
these are not ‘admissible debts or claims’ against the company,989 but rather debts or 
claims against the guarantors.990  

The directors of an MSME are likely to be hesitant about placing the company into Part 
5.3B restructuring if it means that upon a restructuring plan being executed their 
personal guarantees will be called upon, with the result that they may lose their house 
and made personally bankrupt. It is recommended that restructuring plans be permitted 
to include personal guarantees given by directors or related parties (not merely their 
spouses). Related parties already have their votes in the creditors’ vote on the 
restructuring plan disregarded so there is no risk that they will sway the vote on the 
restructuring plan. This could encourage related parties to provide funding for a 
restructuring plan that may not otherwise be available, with the quid pro quo that they 
be given extended protection against the enforcement of guarantees over the 
company’s debts.  

There are at least two different ways to include guarantees in the plan. The first way 
would be to allow the guarantee to be compromised by the terms of the restructuring 
plan. The second way would be to simply extend the current moratorium on enforcement 
of guarantees for the duration of the restructuring plan. It is suggested that the second 
option would be preferable. Personal guarantees provide an important credit 
enhancement for borrowers that would be undermined if they could simply be 
extinguished by the terms of a restructuring plan. The first model would also be 
inconsistent with the treatment of secured creditors in insolvency, including in both Part 

 
986 Corporations Act 2001 (Cth) s 453W. 
987 Corporations Act 2001 (Cth) s 453W. 
988 Corporations Act 2001 (Cth) s 453W(1) (‘during the restructuring’). 
989 Corporations Regulations 2001 (Cth) reg 5.3B.01. 
990 A restructuring plan approved by creditors is only binding on creditors to the extent that they have an 
admissible debt or claim: Corporations Regulations 2001 (Cth) reg 5.3B.29(2)(a). 

Extend the stay against the enforcement of related party guarantees for the 
duration of the restructuring plan 
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5.3A and Part 5.3B, where secured creditors are only bound by the terms of a DOCA or 
restructuring plan if the instrument includes their debts and they vote in favour of it.  

The second option is preferable because it would preserve security rights, albeit in 
frozen form. The position of the creditor with the benefit of the guarantee could have the 
option to seek a lifting of the stay in exceptional circumstances, such as where the value 
of the secured collateral is at risk. The creditor with the benefit of the guarantee would 
not require any special voting rights over the guarantee itself because they would 
already have voting rights for the principal debt that is supported by the guarantee.  

The concept of protecting the interests of a secured creditor while restricting their rights 
through a stay is well known to insolvency and restructuring law. Part 5.3B could be 
amended to require the guarantor to properly maintain the secured collateral (including 
through insurance coverage and using the collateral only in the ordinary course) and 
the stay could be terminated by a failure to do so. Extending the protection for related 
party guarantees for the duration of the restructuring plan (which can last for a maximum 
of three years) would provide a strong incentive on directors (who are likely to be 
involved in the guarantee) to promote viable restructuring plans to maximise the 
duration of protection and to avoid conduct that may cause the restructuring plan to be 
terminated early.  

Recommendation 2  

Part 5.3B should also be amended to allow greater flexibility in what can be included in 
the restructuring plan. At present all plans must provide only cash payments and must 
pay all creditors with admissible debts and claims pari passu. Allowing a wider range of 
restructuring options is preferable, provided that the restructuring practitioner can 
review the appropriateness of the plan and report on that to the creditors when sending 
the material to them for voting purposes. The standard terms in Corporations 
Regulations 2001 (Cth) reg 5.3B.27 could be made merely default provisions to give 
greater flexibility.  

The inability to propose a plan to creditors if a debtor company has outstanding 
employee entitlements and/or has failed to file its tax lodgements, is a major limitation 
on the ability to use Part 5.3B. It is interesting that the limitation does not apply to the 
commencement of a restructuring, but only on the ability to send a restructuring plan to 
the creditors for voting. It is suggested that the payment of employee entitlements, 
including superannuation, should be possible through the restructuring plan itself. This 
would require employees to also be given votes as creditors.991 

Recommendation 3  

Greater flexibility is also needed with respect to the restructuring practitioner’s 
remuneration. At present Part 5.3B only allows a fixed fee for the duration of the 
restructuring, which must be agreed in advance of the commencement of restructuring. 

 
991 At present, employees do not hold admissible debts or claims: Corporations Regulations 2001 (Cth) 
reg 5.3B.01. 

Allow restructuring practitioners to make remuneration determinations as per 
the standard rules for such determinations 

Provide the debtor company with greater flexibility as to what a restructuring 
plan can include  
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Furthermore, the fees for work of the practitioner under a restructuring plan must be 
based only a percentage of the distributions to creditors. The rigidity of these rules may 
lead to inflated fee quotes to cover potential uncertainties during the appointment or 
may discourage insolvency practitioners from taking on the role of restructuring 
practitioner.  

Recommendation 4  

The scope of the power of existing management to make decisions in the ordinary 
course of business should be revised to restrict the scope of Corporations Regulations 
2001 (Cth) reg 5.3B.04(2)(b) to be ’the whole, or substantially the whole, of the 
company’s business’, rather than the current wording of ;selling the whole or part of the 
business’ as this is ambiguous and may include selling individual assets and hinder 
restructuring efforts.  

The detailed rules for exceptions to the stay that operates upon the appointment of the 
restructuring plan should be significantly curtailed, if not abolished. The stay is designed 
to operate for only three weeks. The new provisions have largely copied Division 6 and 
7 of Part 5.3A, but an administration can be extended for a lengthy period, even for 
several years, so the need for various exceptions is stronger in Part 5.3A than it is for 
the new small business procedure in Part 5.3B.  

Recommendation 5  

The ability to convene a creditors’ meeting should be included as this may promote 
better creditor understanding of the procedure and allow them to resolve any questions 
about the proposal. At present, creditor meetings cannot be convened by the creditors. 
It may be preferable to allow creditors to convene a meeting if creditors owed a 
proportion in value of debt (such as 25%) request the company to do so.  

It would also improve creditor confidence in the procedure if a headcount test were 
introduced so that a restructuring plan had to be approved by a majority of creditors 
voting, in addition to those voting in favour having a majority of the unsecured debts.  

The information provided to creditors should also include more detail on the company’s 
financial position, rather than simply the plan and the schedule of debts and claims. A 
business plan, cashflow forecasts and schedule of assets should be reviewed by the 
restructuring practitioner before being submitted to creditors.  
 

  

Improve transparency and engagement for creditors by providing more 
information about the company’s financial affairs and a recommendation from 
the restructuring practitioner as to how creditors should vote. Allow for a 
creditors’ meeting if a sufficiently large proportion of the creditors require it. 
Impose a headcount test for creditor approval in addition to the current value 
test   

Give the debtor company greater flexibility to manage the business by 
revising and simplifying the list of exceptions to the stay during the 
restructuring period and to allow the debtor company to manage the 
business in the ordinary course by removing the prohibition on selling some 
of the company’s property without the restructuring practitioner’s consent   
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Recommendation 6  

The process for determining creditor debts and claims should be amended to reduce 
the scope for creditor confusion and disputes arising. At present, the procedure involves 
the directors drawing up a table of debts and claims and then including this in the 
information to creditors, together with the plan proposal for voting purposes. If creditors 
dispute their debt or claim determination, they can ask the restructuring practitioner to 
amend the schedule, but this will then change the proposed distribution to creditors 
under the plan. This means that some creditors may want to change their vote after 
amendments to the schedule are made. It would be preferable for the schedule of debts 
and claims to be made available to creditors before the restructuring plan is proposed 
to allow for disputes to be resolved before the proposed distribution under the plan is 
determined. 

6.3.3 Reforming Part 5.3A for MSMEs 

If the proposed reforms to Part 5.3B in Recommendations 1-6 above are implemented, 
then Recommendation 7 suggests reforms to Part 5.3A specifically to make Part 5.3A 
more accessible and useful for MSMEs. If Recommendations 1-6 were implemented, 
then Recommendation 7 would not be necessary. Recommendations 8-24 (see 
[6.3.4] below) provide law reform suggestions to Part 5.3A that could apply to 
companies of all sizes. 

Recommendation 7  

In order for voluntary administration to be cost effective for MSMEs, the model of 
external administration needs to be revisited. Requiring an administrator to take over 
running the debtor’s business brings substantial costs, both in terms of human 
resources, but also because of the risk of personal liability that administrators carry, 
which has to be reflected in their professional fees. Furthermore, the public interest 
investigations and reporting undertaken by administrators comes at a cost to creditors 
because it draws on the assets of the business and may lower financial returns.  

It must be questioned whether detailed investigation and reporting is supported by a 
cost/benefit analysis, particularly where offence reporting goes largely un-actioned by 
the regulator ASIC. While external administration may be needed where the debtor 
company has substantial assets and debts and a large group of employees and other 
creditors (thereby creating a public interest in the outcome), MSME businesses typically 
have few creditors and little or no assets. A procedure that costs $40,000 or more to 
provide even perfunctory levels of transparency and accountability is still too expensive 
for most businesses and arguably cannot be justified.  

While the government claims that the potential reach of the new Part 5.3B will cover 
76% of external administrations that have less than $1 million in liabilities, that is, with 
respect, the wrong measure. A company could have less than $1 million in liabilities but 
have highly complex affairs, little or no assets and incomplete record keeping, which 
make them unsuitable for a fast-track restructuring procedure. In seeking to discourage 

Consider introducing a fast-track Part 5.3A procedure with a modified debtor-
in-possession procedure to reduce the cost of administration for MSMEs 

Determine creditor debts and claims at the start of the restructuring period 
rather than at the time for voting 
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phoenix activity the government has over-complicated Part 5.3B with complex 
provisions and procedural requirements that are inappropriate for most MSMEs. Most 
of these businesses cannot afford Part 5.3A or Part 5.3B in their current forms. As noted 
in Chapters 4C and 5, the cost of administration has led to the promotion of pre-pack 
voluntary liquidations which can be done for around $10,000, depending on the 
business involved. There is clearly a business and policy demand for a short, fast and 
cheap restructuring solution, but neither Part 5.3A nor Part 5.3B meets that description. 
The best solution would be to make Part 5.3B work more effectively for MSMEs, and 
Recommendations 1-6 seek to achieve that. However, Recommendation 7 assumes 
that this has not been implemented, so the next best solution is to reform Part 5.3A 
voluntary administration to provide a viable option for MSMEs.  

A fast-track voluntary administration, based on a debtor-in-possession model, but with 
an administrator acting as a monitor who can assist the debtor’s management to 
formulate a DOCA to put to creditors, may be a solution for MSMEs. Leaving the 
incumbent management in control, rather than the traditional external administration 
model that is currently used in Part 5.3A, may reduce some of the cost of administration 
and give owner/managers greater confidence to initiate the process. However, a debtor-
in-possession procedure is not enough on its own to drive director behaviour, 
particularly when the empirical evidence presented in this thesis suggests that many 
MSME businesses lack appropriate information systems, and their directors lack the 
capacity or incentive to actively monitor their business and to respond appropriately 
when restructuring advice is needed. If many directors only seek advice when forced to 
act by external creditor enforcement action, any amendment to Part 5.3A to help 
MSMEs needs to include protection for directors and related parties from tax 
enforcement (such as garnishee notices and DPNs) and there needs to be a recognition 
that the existing equity holders may have a strong connection to the business that 
cannot simply be measured in economic returns. Related parties who provide 
guarantees for the company’s debts should receive some form of protection for the 
duration of the DOCA.  

It may be possible to impose a time limit on such DOCAs to avoid abuse, such as no 
more than two years, with a deed administrator acting as a monitor over compliance 
with the DOCA. Protection against guarantees by freezing enforcement (subject to 
creditor interests being protected and the option to seek a lifting of the stay by the court) 
should be possible under the terms of the DOCA.  

A modified debtor-in-possession regime raises questions of how debts incurred during 
the procedure will be treated. It is likely that some creditors will move to pre-payment 
and cash on delivery, but for those who continue to extend credit there needs to be 
some mechanism to discourage the directors from incurring debts during the 
administration that the company cannot pay. Requiring regular reporting to the 
administrator as monitor is one potential tool. Keeping the period of administration short, 
such as the duration of the current regime, could also assist, subject to extensions of 
the convening period that could be approved by a majority of creditors, rather than 
requiring court approval, which would also reduce costs compared to the current 
system.  

A fast-track MSME voluntary administration might involve removing one of the two 
existing Part 5.3A creditor meetings, such as only holding the first meeting in person 
(including in hybrid forms together with online participation) but then conducting the 
second meeting over a circulating resolution. This bears some similarity with the new 
Part 5.3B, but the proposed fast track MSME administration would require a headcount 
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test of a majority of creditors and not merely a majority in value to avoid distortions in 
voting. The administrator could exercise a casting vote if there was a difference between 
the majority in number and value.  

Reporting and investigations under the suggested fast track administration would need 
to be different to the existing requirements in Part 5.3A. The debtor could be required 
to file basic business and financial information when appointing a restructuring 
practitioner. The practitioner could then verify the information and provide a basic report 
to creditors on their investigations. However, reporting to ASIC could be restricted to 
only cases where there is some evidence of potential serious contraventions.992 

6.3.4 Conclusion on MSME reforms 

The introduction of Part 5.3B was an opportunity lost by the government. The 
opportunity was to create a fast, efficient and effective tool for MSMEs to address their 
financial problems while keeping costs of the procedure at a minimum. The new small 
business restructuring in Part 5.3B comes with a number of uncertainties and 
unnecessary complexities that will drive up its cost. Unfortunately, this is not balanced 
with flexibility or with the power to address significant problems faced by directors and 
others who may have given personal guarantees. The new Part 5.3B is unfortunately 
not fit for purpose. In response, the above discussion has argued that the new 
provisions can be amended to better facilitate small business rescue. If this is not 
possible, then a new model for voluntary administration is proposed by amending Part 
5.3A to provide a fast-track procedure that would be better suited to the characteristics 
of most MSMEs. Maintaining two modified DIP processes is clearly not ideal, so the 
preferred outcome is to implement Recommendations 1-6 to improve Part 5.3B rather 
than changing Part 5.3A to create a second new MSME procedure (Recommendation 
7).  

The rest of this Chapter will discuss how Part 5.3A might be improved for all companies, 
regardless of their size. 

6.3.5 Reform recommendations for Part 5.3A for all companies 

6.3.5.1 Reporting 

Voluntary administration could be improved as a corporate rescue tool if reporting 
requirements were reconsidered in two ways: 

• reporting to ASIC 
• reporting to creditors. 

The level of reporting obligations should be reconsidered to ensure that reporting work 
undertaken is tailored for the intended audience and provides a cost-effective way of 
producing that information.  
  

 
992 It is noted that the new simplified liquidation provisions allow for a lower reporting threshold for potential 
offences to ASIC: Corporations Act 2001 (Cth) s 500AE. 
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Recommendation 8  

Reporting to ASIC currently consists of lodging various forms with ASIC, such as the 
Declaration of Relevant Relationships,993 copies of the report to creditors994 and copies 
of various notices (such as executing a DOCA)995 and minutes of creditors’ meetings.996 
Administrators have a duty to report potential offences under s 438D. It is recommended 
that public funding be provided to assist with the investigations relating to the offence 
report. This is based on the view that creditors receive no tangible benefit from 
administrators reporting on potential offences, particularly in circumstances where there 
are insufficient records and little prospect of ASIC taking enforcement action. These 
reports should receive default funding from the Assetless Administration Fund to 
conduct the investigations and prepare the report, because the work is clearly 
conducted only in the public interest. 

Recommendation 9  

Reporting to creditors is currently a cumbersome and ineffective process where 
administrators prepare what are often pro-forma documents that are designed to satisfy 
perceived compliance obligations to ASIC and to professional bodies. Sending 
creditors, many of whom will have little experience with external administration 
processes, large bundles of documents, usually electronically as .pdf files, does not 
promote creditor engagement or understanding of the process. Many, perhaps most, 
creditors would prefer a simple summary document that highlights what work has been 
done, what work is proposed, and the prospect of creditor returns (with a brief 
comparison to potential returns in liquidation if a DOCA is not approved). While many 
administrators already provide an executive summary, it would be preferable if simple 
pro-forma guides could be created by ASIC to promote consistency. 

Recommendation 10  

It is recommended that the report be moved into the cloud era. The large .pdf file 
consisting of several documents attached to each other, usually with little navigability 
aside from a table of contents could be improved to promote creditor understanding and 
engagement. Aside from the statement of protected returns, how is a creditor unfamiliar 
with insolvency procedures meant to digest what is often 100 pages or more of dense 

 
993 Corporations Act 2001 (Cth) ss 60, 436DA. 
994 Insolvency Practice Rules (Corporations) 2016 (Cth) s 75-225. 
995 Corporations Act 2001 (Cth) s 450B. 
996 Insolvency Practice Rules (Corporations) 2016 (Cth) s 75-145. 

Reconsider the delivery of information to creditors to focus on web-first AI-
supported delivery of materials through a Q&A function to provide the most 
relevant information to creditors rather than all information at once. Store 
information from the report in the cloud and provide full report upon request 

ASIC should produce a pro-forma summary document as a form to be used 
by administrators for distribution to all creditors 

Increase the availability of Assetless Administration Fund support to assist 
administrators to complete public interest reporting concerning potential 
offences 
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description? Faced with such dense material, it is little wonder that many creditors are 
dis-engaged with the process. 

A better way to engage creditors and improve their understanding of the procedure 
would be to present to them information that is more likely to be relevant to them. It is 
technologically possible for creditor reports to be presented through the internet, with a 
series of filtering questions or a virtual assistant such as a chatbot guiding creditors to 
information that may be relevant to them. This facility could also be used to capture 
creditor complaints or tip offs, and to identify potential creditors who might not have 
completed their proof of debt forms and returned them to administrators. This is not to 
say that administrators should necessarily be providing less information, but rather than 
the delivery of that information to creditors should change. The standard report to 
creditors could be broken up into separate fields that could compile information in cloud 
facilities that creditors would log into and then answer a series of short questions to then 
be delivered with the most relevant information. A full report (or rather, a compilation of 
all of the relevant data fields) could be provided on request, and this may be particularly 
useful for the legal counsel of dissenting creditors or regulatory bodies.  

Administrators could also revisit how the information is delivered, with written 
presentation not always ideal. A greater use of audio-visual content (such as short audio 
narrations of key parts of the report or short video explanations of work undertaken) 
may be more engaging for some creditors and promote a better understanding of the 
work undertaken. Greater use of accessibility mechanisms for those with poor eyesight 
and those for whom English is a second language is also to be encouraged. Of course, 
these suggestions would require an up-skilling for many in the profession and would 
involve increased costs for setting up the appropriate systems. It would also be highly 
desirable to provide public funding to kickstart such change, perhaps through public 
grants and promotion of best practices.997 

6.3.5.2 Streamline approvals 

Recommendation 11  

Part 5.3A is designed to minimise court intervention, and many voluntary 
administrations proceed without needing to go to court. However, where variations are 
needed, court approval may be required. In situations where property rights are being 
restrained, such as limiting the rights of secured creditors, owners or lessors, then a 
court hearing to air out potential grievances is appropriate. However, where flexibility is 
needed, but the creditors support the flexibility it must be questioned whether a court 
hearing, or indeed even a court order is necessary. Requiring court approval for actions 
that are currently routine and unexceptional, should be reconsidered in the interests of 
lowering the cost of administration.  

It is recommended that Part 5.3A be amended to provide that an extension of the 
convening period can be approved by creditors or by order of the court. The costs to 
seek court extensions may only cost $20,000, and this might be minor in the context of 
a large matter, but that should not be test for the value of law reform. Part 5.3A applies 
to companies of all size and financial means. Companies with low asset levels might 

 
997 This accords with the Braithwaite pyramid of strengths: see John Braithwaite, Toni Makkai and 
Valerie Braithwaite, Regulating aged care: Ritualism and the new pyramid (Edward Elgar, 2007). 

Allow creditors to approve extensions of the convening period rather than 
requiring a court order 
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benefit from an extension of the convening period, but the cost may currently prohibit 
this being sought.  

If one or more creditors opposed the extension of time, they may vote against the 
resolution to extend and can have recourse to the courts to challenge the extension.998 
Few creditors will spend the money to challenge extensions in court, so it is important 
that the proposed new extension power be limited. It is proposed that the extension be 
no longer than 6 weeks (with the option to convene the meeting earlier if they can), 
based on the fact that 6 weeks would represent a standard commercial sale campaign. 
This is also roughly half the duration of a relatively standard court extension of time of 
3 months as given in many cases.999 If a longer extension is needed, then a second 
extension could be granted by the creditors for a further 6 weeks. To limit potential 
abuse, it is proposed that related party creditors would not be counted for voting on the 
extension.  

It is suggested that the extension by creditors could be given by either a committee of 
inspection or by a resolution of the creditors, but a resolution of the creditors could 
overturn a decision of the committee. Dissenting creditors would retain their right to seek 
a court order, either excluding their rights from the extension or ending the extension. 

6.3.5.3 Expanding the scope of DOCAs 

DOCAs are a flexible tool for facilitating corporate rescue efforts. However, they could 
be more useful if several changes were made to expand their scope.  

Recommendation 12  

Personal guarantees pose particular challenges for expanding the scope of DOCAs. It 
is arguable that s 444D(2) would not need to be amended to implement this 
recommendation, because the security held by the creditor under the guarantee is not 
security for the company’s debt, but rather security for the debt under the separate (yet 
related) guarantee given by the related party (usually a director and/or their spouse). It 
is possible to merely suspend a guarantee for the duration of the DOCA, for example 
by extending s 440J to cover the DOCA period, rather than compromising the guarantee 
itself.1000 

This would not include any compromise of guarantee amount itself in the DOCA. The 
principal debt that the guarantee relates to, assuming it is itself not secured, is provable 
in the administration and may be compromised and extinguished by the terms of the 
DOCA.1001 Any such compromise of the principal debt without affecting the guaranteed 
liability itself would simply result in the creditor enforcing the guarantee once the DOCA 
had terminated to make up any shortfall from the DOCA distribution.  

Extending the stay against enforcing the guarantee for the duration of the DOCA could 
provide an incentive on debtor management (assuming they or their relatives are the 

 
998 Corporations Act 2001 (Cth) s 447B; Insolvency Practice Schedule (Corporations) s 90-15. 
999 See Michael Murray and Jason Harris, Keay’s Insolvency: Personal and Corporate Law and Practice 
(Thomson Reuters, 10th ed, 2018) [19.310], [19.312]. 
1000 Corporations Act 2001 (Cth) s 444J would also need to be amended as this currently provides that 
any discharge under the DOCA does not affect guarantee or indemnity rights that creditors have. 
1001 Corporations Act 2001 (Cth) s 444D(1). 

Allow the court to order a stay against the enforcement of guarantees during 
a DOCA 
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guarantors) to ensure that the DOCA is complied with, so as to hold off enforcing 
personal guarantees. It may also lead to longer DOCAs to stave off enforcement, which 
might lead to an increase in administration expenses. The creditor with the benefit of 
the guarantee would have rights as creditor (under the principal debt) to vote against 
the DOCA proposal and to challenge its implementation.  

It is a legitimate question as to whether there is any justification for protecting directors’ 
personal guarantees but not offering the same protection to non-related party 
guarantors. Freezing the enforcement of director personal guarantees could cause 
financiers to eschew director guarantees as a creditor enhancement and, if the company 
could not obtain another guarantor, this could further restrict an already challenging 
MSME business loan market. Although there are strong arguments on both sides 
regarding the effect of DOCAs on personal guarantees, it is argued that their 
prominence in small business finance and their close connection to the family assets of 
the debtor’s management means that promoting corporate rescue through voluntary 
administration cannot be wholly effective without acknowledging the personal effect of 
the procedure on the individual directors.  

It may be argued that the position of the creditor holding the benefit of the guarantee 
can be equated somewhat with the position of a secured creditor, in that both have 
multiple rights arising from the debtor company’s financial obligation. In the case of a 
secured creditor, they have both a right in personam and a right in rem to cover the 
repayment obligation. In the case of the holder of a guarantee, they also have a right in 
personam (in this case against both the principal debtor and the guarantor) and usually 
a right in rem (in this case against the guarantor’s collateral). Part 5.3A has always 
recognised the potential for court orders to limit the powers of secured creditors, subject 
to adequate protection of their legal interests, if necessary to promote the effective 
implementation of a DOCA that will achieve the goals of Part 5.3A. Extending the court’s 
power to limit the enforcement of a personal guarantee for the duration of the DOCA 
will serve the same goal as the existing s 444F. In similar fashion to a secured debt, 
and in contrast to a contract of indemnity, the guarantee rights only exist because of the 
principal debt incurred by the debtor company in administration so there is a clear nexus 
between the guarantee rights and the restructuring of the debtor company. As noted 
above, this proposal is modest by international standards. In many other jurisdictions, 
third party rights (including guarantees) are routinely compromised in corporate rescue 
procedures.  

Recommendation 1 has suggested that Part 5.3B be amended to allow for personal 
guarantees to be covered by a stay during the period of the restructuring plan. It is 
recommended that if a broader rule applied to all voluntary administrations (not simply 
MSMEs) then it should be subject to court approval. 

Recommendation 13  

The limits on DOCAs including third party rights should be removed by amendment to 
the Corporations Act. This could be achieved by amending s 444A(4) to allow for 
inclusion of related party claims. This would then operate to enlarge the binding effect 
of the DOCA under s 444D(1). Guidance as to how far third-party rights might extend 
can be drawn from the creditors’ scheme cases (discussed above in [5.7]), where third 
party rights can be included within the compromise or arrangement of a scheme 

Amend Part 5.3A to allow for third party rights to be included within the 
binding force of a DOCA 
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proposal provided that there is a sufficient nexus between the third-party rights and the 
scheme itself. In voluntary administration this might work by a director or parent 
company providing funding for a DOCA, which would not otherwise be available for 
distribution to creditors, but only if the creditors agree (by majority) to give up or vary 
their right to take action against the director or parent company. A DOCA is inherently 
a bargain between the debtor company and its creditors. The reason that DOCAs 
cannot include third-party rights is that the current legislation only speaks of DOCAs 
affecting creditor rights against the company in administration. A simple change to the 
wording of s 444D, as well as amending s 444J so that a DOCA can limit rights under a 
guarantee, would implement this change.  

It would be important to protect the interests of those holding the third-party rights. This 
could involve requiring that only creditors of the company could have their third-party 
rights covered by a DOCA, which would mean that they could seek court orders 
challenging the DOCA1002 or otherwise seeking court protective orders.1003 

Recommendation 14  

Another potential solution to the problems with the limited scope of DOCAs is to attempt 
to better align the operation of DOCAs with the creditors’ scheme of arrangement.1004 At 
present, proposing a scheme is not one of the specific outcomes of Part 5.3A that 
creditors can vote on.1005 However, it is technically possible for an extension of the 
convening period to be obtained to allow an administrator to propose a scheme to the 
creditors by following the scheme requirements in Corporations Act s 411. It could be 
argued that such conduct would still be within the purposes of Part 5.3A in s 435A 
because the scheme’s purpose would be to save some (or all) of the company’s 
business, or to provide a better return than an immediate liquidation. In the UK 
administration procedure, proposing a scheme is one of the options that the 
administrator may put to creditors.1006 

It would be relatively straightforward to enact this by adding ‘enter a creditors’ scheme’ 
into the choices that creditors may vote on at the final meeting.1007 A more challenging 
question is whether the voting requirements should be harmonised between schemes 
and DOCAs.  

A DOCA vote can be passed on a majority in number and a majority in value of 
unsecured debt,1008 while a creditors’ scheme requires a majority of creditors and 75% 

 
1002 Corporations Act 2001 (Cth) s 445D. 
1003 Corporations Act 2001 (Cth) s 447B. 
1004 Neil Hannan, ‘Voluntary Administration and Schemes of Arrangement’ (2014) 15(9) Insolvency Law 
Bulletin 131. 
1005 Corporations Act 2001 (Cth) s 439C. 
1006 Insolvency Act 1986 (UK) Sch B1 s 49(3)(b). 
1007 Corporations Act 2001 (Cth) s 439C. 
1008 Insolvency Practice Rules (Corporations) 2016 (Cth) s 75-110. 

Amend s 439C to allow for the creditors to approve a scheme of arrangement 
at the final meeting. If a scheme is proposed, facilitate creditor voting through 
the existing creditors’ meeting but require the scheme voting majorities rather 
than the DOCA voting majorities. If a scheme is approved at the final 
creditors’ meeting, allow the court to conduct a sanction hearing 
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of the value of debt.1009 It is recommended that if Part 5.3A were to be changed to allow 
a vote for a creditors’ scheme at the final creditors’ meeting, the voting requirements for 
schemes be used rather than the lesser voting requirements for DOCAs. The reason 
for this is that schemes can achieve more than a DOCA and can affect a broader range 
of legal rights, including security rights.1010 This warrants a higher voting threshold to 
reduce the potential for oppression of minority creditors. It is not suggested that DOCAs 
be changed to be capable of binding dissenting secured creditors.1011 The requirement 
for a court approval to implement the scheme out of administration (once approved by 
the creditors)1012 offers protection for secured creditors that they would lose if DOCAs 
could bind secured creditors’ enforcement rights without their consent.  

If the choices available to creditors at the final meeting included voting on a scheme, 
then the reporting to creditors could be amended to include information that would be 
required in an explanatory statement for a scheme.1013 The voting thresholds could also 
be set at the scheme levels (majority in number and 75% in value) rather than the DOCA 
levels (simple majority in number and value). It is possible that a vote at a final creditors’ 
meeting in Part 5.3A could be calculated according to any relevant classes that would 
be utilised in a scheme vote, and court sanction for the release of the explanatory 
statement for creditors could be approved by the court prior to convening the final 
creditors meeting. 

Harmonising creditors schemes and Part 5.3A could provide a useful tool for medium 
and large companies to address both unsecured creditors through a DOCA vote and 
secured creditors through a scheme proposal vote, both in the same meeting.  

Recommendation 15  

      

  

If a fast-track administration (see Recommendation 7 above) could be used to cut 
down the duration of the administration, then stand-alone DOCAs would not be needed. 
However, if the fast-track administration suggestion is not implemented then a stand-
alone DOCA option merits consideration, particularly where the terms of a sale are 
negotiated prior to the commencement of the administration. For some companies, the 
process of administration brings damage to the company’s goodwill that could be 
avoided if the company were able to simply present a DOCA to creditors’ without going 
through several weeks of administration.  

During the interviews discussed in Chapter 4C, it was noted that a stand-alone DOCA 
would make reporting difficult or would prevent a report to creditors being given. Without 
a report from an administrator on the advantages and disadvantages of a DOCA 
compared with a potential liquidation, it may be difficult for creditors to determine 
whether a DOCA should be executed. A lack of reporting also opens the possibility of 
sharp practices by those seeking to put forward the DOCA.  

It should be noted that this is essentially how the new Part 5.3B regime works, which is 

 
1009 Corporations Act 2001 (Cth) s 411(4). 
1010 See Jason Harris, ‘Adjusting creditor rights against third parties during debt restructuring' (2011) 
19(1) Insolvency Law Journal 22. 
1011 Compare the current limit on the binding effect of DOCAs: Corporations Act 2001 (Cth) s 444D(2). 
1012 Corporations Act 2001 (Cth) s 411(4). 
1013 Corporations Act 2001 (Cth) s 412. 

Consider introducing a stand-alone DOCA without a prior administration 
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a recognition that full reporting is not always required. It would be possible to include a 
provision that allowed creditors with a certain percentage of unsecured debt to oppose 
the use of a stand-alone DOCA and to request a full voluntary administration (perhaps 
25% to bring the procedure into line with simplified liquidation and also for the creditor-
initiated meeting requirements).1014  
 

Recommendation 16  

Corporate groups pose problems for corporate insolvency law, not only for voluntary 
administration, because businesses often blur the lines of separation between the 
companies involved in a group with the consequence that assets, resources and 
liabilities can be shared between group members. While Part 5.6 Division 8 of the 
Corporations Act recognises these problems through the pooling regime, that regime is 
not available for companies in administration, only for those in liquidation. The regime 
could be extended to companies in administration by amending ss 571(1)(a) and 
579E(1)(a) to include companies in voluntary administration as well as companies in 
liquidation. The value of pooling or contribution between multiple group companies is 
also recognised in recent amendments to protect employee entitlements.1015 
 

Recommendation 17  

If amendments to the pooling provisions are not extended to companies in voluntary 
administration, then it is likely that corporate groups in administration will continue to 
rely on a patchwork of provisions to facilitate pooling arrangements. The most pressing 
reform for corporate groups in administration involves recognising consolidated creditor 
meetings within Division 75 of the Insolvency Practice Schedule and the Insolvency 
Practice Rules. At present, consolidated meetings are only recognised for ‘pooled 
groups’ by reference to pooling under Division 8 (which only applies to companies in 
liquidation). Administrators may conduct meetings of multiple companies 
simultaneously, which is common where the companies in the group are party to cross-
guarantees. Administrators who wish to seek pooling arrangements under inter-
dependent DOCAs can seek court leave to conduct consolidated meetings,1016 or have 
consolidated meetings approved after the event.1017 This is another example where court 
approval may be an unnecessary expense. If particular creditors oppose the pooling, 
they can vote against it and seek court relief themselves.  

Pooling of insolvent corporate groups (usually called ‘substantive consolidation’) is 
common in many other jurisdictions.1018 While voluntary administrations involving large 

 
1014 Corporations Act 2001 (Cth) s 500AB; Insolvency Practice Schedule (Corporations) s 75-15. 
1015 Corporations Act 2001 (Cth) s 588ZA (contribution orders). 
1016 Corporations Act 2001 (Cth) s 447A; Insolvency Practice Schedule (Corporations) s 90-15. 
1017 Corporations Act 2001 (Cth) s 1322; Insolvency Practice Schedule (Corporations) s 90-15. 
1018 See Jason Harris, ‘Corporate group insolvencies: Charting the past, present and future of "pooling" 
arrangements’ (2007) 15(2) Insolvency Law Journal 78. 

Extend the statutory pooling regime to allow for companies in voluntary 
administration to be part of a pooling determination or a pooling order 

Amend the Insolvency Practice Rules (Corporations) 2016 (Cth) to allow for 
consolidated group meetings for other than pooled groups 
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businesses can afford to seek court approval for consolidated meetings and 
administrations, smaller businesses may also be part of a corporate group and may 
benefit from pooling. It is suggested that Part 5.3A and delegated legislation under it 
should explicitly facilitate pooling in administration, even if only acknowledging the 
validity of a consolidated meeting without the need to seek specific court approval. The 
interests of dissenting creditors can be protected by seeking court protection orders or 
by setting a default opposition level to defeat a pooling (such as 25% of the value of the 
unsecured debts). Of course, if the pooling provisions in Division 8 of Part 5.6 are 
extended to voluntary administration, then the protections given to dissenting creditors 
would apply.1019 

Recommendation 18  

At present, administrators are exposed to potentially unlimited personal liability for a 
broad range of debts incurred in the course of the administration.1020 As noted above, 
this personal liability can provide confidence to the creditors to continue dealing with the 
company during the administration because the administrator will ensure that the debts 
incurred during administration are paid. It is not recommended that administrators have 
no liability for their conduct in managing the company and its business during 
administration.  

It is possible for administrators to seek to limit their personal liability, often simply to the 
value of the company’s assets, by seeking court orders under s 447A to vary s 443A or 
s 443B. It is suggested that such circumstances lend themselves to seeking approval 
by the creditors, either in a meeting, by a circulating resolution or by a resolution of the 
committee of inspection. If a creditor who is owed more than 25% of the unsecured debt 
opposed the variation, then this may require a court order to impose it. This would 
involve amending the wording of ss 443A and 443B to be made ‘subject to a resolution 
of the creditors or of the committee of inspection’. The amendment could specifically 
render the administrator liable only to the extent of the value of the company’s assets, 
which is typically what administrators are seeking from court orders.  

6.3.5.4 Facilitate sales during Part 5.3A 

The commercial goal of many administrations is to sell the company’s business as a 
going concern. This maximises the enterprise value of the business and helps to 
preserve jobs, both of which satisfy the definition of corporate rescue. Facilitating sales 
of the company’s business is therefore a valuable use of Part 5.3A and should be 
supported by an appropriate legal framework that minimises transaction costs while 
offering some degree or transparency and accountability to satisfy public interest 
considerations in voluntary administration. Sales during Part 5.3A would be better 
supported if the law was amended to provide for: 

• a statutory assignment power for the administrator; 
• a statutory disclaimer power for the administrator; and 

 
1019 The court may set aside a pooling determination if the pooling determination would materially 
disadvantage an eligible unsecured creditor: Corporations Act 2001 (Cth) s 579A(1)(e),(2). A court is also 
prohibited from making a pooling order where it would materially disadvantage an eligible unsecured 
creditor who has not consented to the order: Corporations Act 2001 (Cth) s 579E(10). 
1020 Corporations Act 2001 (Cth) ss 443A-C. 

Allow creditors to resolve to limit administrator liability to the value of the 
company’s assets for debts incurred during the administration  
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• a new fast track sale process for situations where the business is best sold in a 
quick sale rather than through a DOCA after a period of administration. 

Recommendation 19  

 

 

Neither administrators nor deed administrators have a statutory power to assign real 
property leases. This means that reliance must be placed on assignment rights in the 
contract and state law provisions such as relief against forfeiture. At present, a lessor’s 
enforcement rights cannot be restricted by a DOCA, which means that the lessor can 
hold the debtor company and its administrator to ransom by threatening to terminate 
the lease once the company enters a DOCA, because the ipso facto protections do not 
apply to DOCAs. This leaves deed administrators needing to seek court orders to limit 
the powers of a lessor during the DOCA. Provided the legitimate interests of the lessor 
can be protected, it is appropriate for the administrator and deed administrator to have 
the power to assign a contract (including a lease) without being held over a barrel by 
the counterparty merely because the company has entered voluntary administration or 
is proposing a DOCA. It is also recommended that the ipso facto protections apply to 
DOCAs.  

A statutory power to assign leases could be implemented either as a power to seek a 
court order1021 or a power that can be exercised without a court order.1022 It is suggested 
that a statutory power, rather than a court power, is preferable because it will reduce 
costs.  

Recommendation 20  

 

 

There should be an amendment to Part 5.3A to provide administrators with the power 
to disclaim onerous contracts or property during administration. This would address 
concerns about potential personal liability risks for the administrator in accepting 
appointments where the company may be exposed to environmental remediation costs 
that the administrator could not have foreseen before taking the appointment. The 
disclaimer provisions that apply in liquidation1023 could be extended to apply in 
administration. This would provide sufficient protection for counterparties and other 
affected by the disclaimer being able to oppose the disclaimer in court. The current lack 
of a disclaimer power may discourage some administrators from taking appointments, 
and otherwise may cause an administrator to recommend a voluntary liquidation rather 
than Part 5.3A where there is a risk of liability. 

Recommendation 21  

Although Part 5.3A does not prohibit a fast-track sale of some or all of the company’s 
assets, and there is no requirement that a sale proposal be put to creditors before being 

 
1021 This is the model used in Canada: Companies' Creditors Arrangement Act 1985 (Can) s11.3(1). 
1022 This is the model in the United States: 11 USC §365(f). 
1023 Corporations Act 2001 (Cth) Part 5.6 Div 7A. 

Introduce a statutory assignment power for administrators 

Extend the liquidators’ power of disclaimer to administrators 

Facilitate fast track sales during administration by releasing regulatory 
guidance on issues to consider when conducting such sales 
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executed, it appears that administrators are hesitant1024 to sell the assets before giving 
creditors an opportunity to vote on the proposal. Sales of the business as going 
concerns are the most common way to address the financial distress of companies in 
many jurisdictions. Legal clarification is needed to better facilitate fast track sales in 
administration in Australia. It may be preferable to clarify how independence 
requirements, and statutory duties of care when exercising the power of sale, apply to 
administrators in a fast-track sale process. If ASIC could release regulatory guidance 
on sales during administration that would greatly assist in facilitating fast track sales and 
providing certainty for the parties involved in such transactions. Such a guide would also 
assist restructuring practitioners under Part 5.3B when they are asked to assess 
whether to allow the debtor company management to sell all or part of the business 
during a restructuring period (which is deemed to not be in the ordinary course of 
business and therefore is beyond the power of the debtor management).  

Regulatory guidance on fast tracked sales could also clarify whether enhanced scrutiny 
should be applied to related party sales and how certain forms of consideration may be 
treated. At the MSME level, related parties may well value the business assets most 
highly, and thus provide a better return for creditors. It is not suggested that related 
party sales be banned, or that they be excluded from the fast-track sale process. 
However, higher levels of independent scrutiny, such as an industry staffed review 
panel, may be warranted to engender greater confidence by creditors a fast-track 
process involving related party sales. Another approach could be to allow for dissenting 
creditors to challenge the sale in court if a related party is involved, just as the outcome 
of creditor votes can be challenged where the vote is passed by related party voting.1025 

6.3.5.5 Reform ipso facto laws 

Recommendation 22  

The ipso facto protections introduced in 2018 are unlikely to significantly assist 
administrators in seeking to rescue a company’s business in voluntary administration. 
It is recommended that the scope and operation of the protections be reconsidered, for 
several reasons. The ipso facto provisions provide sub-optimal benefits for rescuing 
companies under Part 5.3A because they do not apply to the execution of a DOCA, they 
only apply to the appointment of an administrator or due to a company coming under 
administration.1026 Protecting companies during what may be a relatively brief 
administration period is of minor assistance if upon entering into a DOCA to save the 
business a new ipso facto trigger occurs and key contracts are cancelled or varied. Ipso 
facto protections should be extended to executing a DOCA. 

It is suggested that the biggest problem with the ipso facto provisions is that there are 
over 60 exclusions.1027 A detailed review of each of the more than 60 exceptions is 

 
1024 With some notable exceptions such as Virgin Australia and Arrium. 
1025 Insolvency Practice Schedule (Corporations) s 75-41. 
1026 Corporations Act 2001 (Cth) s 451E. 
1027 See Corporations Amendment (Stay on Enforcing Certain Rights) Regulations 2018 (Cth), which 
introduced Corporations Regulations 2001 (Cth) reg 5.3A.50 that identifies prescribed contracts, 
agreements or arrangements that are not subject to the stay in Corporations Act 2001 (Cth) s 451E. Also 
see Corporations (Stay on Enforcing Certain Rights) Declaration 2018 (Cth), which identifies prescribed 

Repeal the current exceptions to the ipso facto protections and redraft a 
smaller set of exceptions based on finance contracts and national security 
and public health needs 
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beyond the scope of this thesis. What is needed is a rethinking of the whole ipso facto 
regime, in order to simplify the provisions and provide greater certainty for 
administrators and creditors. The present provisions are so complex and convoluted 
that they are likely to increase the cost and complexity of administrations because they 
will require both parties to obtain legal advice as to the characterisation of the relevant 
contract and/or contractual clause (because the exclusions are not merely on types of 
contracts, but also on types of powers provided within contracts that are not otherwise 
excluded).  

The sheer size and breadth of exceptions creates complexity and uncertainty and will 
likely increase costs and delays in administration. A shorter list of exceptions is 
recommended that are focussed on broad categories of financial contracts and 
government procurement contracts that are in the national interest.  

Recommendation 23  

The non-application of the ipso facto protections to pre-existing contracts at the time of 
the introduction of the laws means that administrators will need to grapple with the 
characterisation of ipso facto clauses in contracts and arrangements for potentially 
decades to come. It is recommended that a transition period be introduced to draw the 
‘grandfathering’ of existing contracts to an end, even if this were over a lengthy period 
such as 10 years to allow for long term contracts to be appropriately redrafted. A period 
of 10 years should be sufficient to protect pre-existing interests. 

Recommendation 24  

It is suggested that a critical suppler power be included into Part 5.3A that allows the 
court to require a counterparty to continue supplying the critical goods or services on 
the same terms that existed immediately before the administration commenced. This is 
an extension of the existing court powers to restrict the rights of secured creditors, 
owners, and lessors. Such provisions can be found in Canadian restructuring laws, 
where the court can designate a supplier as ‘critical’ which then allows the court to 
require the supplier to continue supplying, usually in exchange for a super priority over 
the company’s assets.1028  

Giving the court the power to require a counterparty to continue supplying may assist 
with the fact that the ipso facto provisions don’t offer protection if the supplier structures 
their contract with the company so that each new supply is a new contract. The ipso 
facto protections only assist with terminating existing contracts, not with the refusal of a 
counterparty to enter into a new contract. 
  

 
rights that are not subject to the stay. 
1028 Companies' Creditors Arrangement Act 1985 (Can) s11.4. 

Introduce a sunset timeframe after which all existing contracts will become 
bound by the ipso facto protections 

Introduce a new court power to designate a person as a critical supplier to 
enable the court to require the person to continue dealing with the company 
on the same terms as previously 
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6.4 CONCLUSION 

Part 5.3A has operated without major structural amendments for over 25 years. During 
that time, it has been used to address the financial distress of thousands of MSMEs, as 
well as restructure some of the largest and most complex businesses in Australia. The 
procedure can work well, and is working well in many instances, but that appears largely 
to be due to the ingenuity of practitioners and the flexibility of the courts.  

Voluntary administration requires a range of tasks to be undertaken and imposes 
various obligations and potential liability risks for administrators that contribute to a cost 
structure that makes it unworkable for many (mostly smaller) businesses. These 
measures can hinder commercial restructuring efforts, but it is also clear that many 
businesses in financial distress are simply not viable candidates for corporate rescue.  

The empirical research discussed in this thesis demonstrate that there are broad levels 
of support for Part 5.3A as a useful tool to deal with financial distress, but also show 
that the regime does not provide an optimal framework to facilitate corporate rescue in 
Australia. The regime can be improved so that it better facilitates corporate rescue. The 
measures discussed in this chapter are aimed at improving the efficiency and 
effectiveness of Part 5.3A and Part 5.3B, to help them work together as an optimal 
corporate rescue framework.   
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